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OFFICE  OF  PERSONNEL 
MANAGEMENT 

41  CFR  Ch.16 

Procurement  Regulations 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

summary:  These  procurement 
regulations  apply  to  the  administration 
and  negotiation  of  contracts  between 
OPM  and  carriers  for  Federal  Employees 
Health  Benefits  (FEHB)  plans.  The 
regulations  provide  direction  and 
uniformity  in  the  agency’s  procurement 
of  health  benefits  plans  and  will  also 
enable  the  health  benefits  carriers  and 
other  interested  parties  to  understand 
the  application  of  the  Federal 
Procurement  Regulations  (41  CFR 
Chapter  1)  to  the  FEHB  Program 
contracts.  THE  REGULATIONS  ARE 
BEING  PUBUSHED  WITHOUT  FINAL 
CLEARANCE  FROM  THE  OFFICE  OF 
MANAGEMENT  AND  BUDGET  UNDER 
THE  EXEMPTION  IN  SECTION  8  OF 
E.0. 12291  FOR  COURT  ORDERED 
DOCUMENTS. 

EFFECTIVE  DATE:  November  19. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Mercer,  202-632-4634. 
SUPPLEMENTARY  INFORMATION:  On  July 
10, 1981,  the  Office  of  Personnel 
Management  published  proposed  rules 
in  the  Federal  Register  [46  ^  35688- 
35702]  with  a  request  for  comments  from 
interested  parties  before  publication  as 
final  regulations.  Fourteen  formal 
responses  from  agencies,  health  benefits 
carriers  and  underwriters  were  received. 
The  three  responses  received  from 
government  agencies  (one  agency 
represented  12  constituent  bureaus] 
reported  favorably.  Eight  health  benefits 
carriers  reported  favorably,  with 
specific  reservations,  and  two  health 
benefits  carriers  reported  generally 
unfavorably.  One  of  the  letters  from  the 
carriers  that  reported  unfavorably  . 
contained  signatures  of  representatives 
from  six  other  health  benefits  carriers. 

For  ease  in  understanding  the 
discussion  of  the  complicated  issues 
involved,  we  have  separated  the 
responses  into  two  distinct  groups 
relating  to  the  two  different  types  of 
FEHBP  plan  contracts,  community  rated 
and  experience  rated. 

Community  Rated 

Three  comments  concerned  the  status 
of  portions  of  the  Federal  Procurement 
Regulations  (FPR)  which  OPM  might 
apply  in  the  future  to  FEHBP  contracts. 
The  OPM  Procurement  Regulations 
(OPMPR)  do  not  contain  a  statement 


that  portions  of  the  FPR  not  discussed  or 
referenced  in  OPMPR  are  inapplicable 
to  the  FEHBP  contracts.  The  FPR’s  apply 
to  Federal  agency  procurement 
contracts,  even  though  portions  of  the 
FPR  may  have  no  practical  application 
at  this  time  to  the  FEHBP  contracts. 
Carriers  may  be  assured  that  OPM  will 
not  implement  portions  of  the  FPR 
excluded  from  its  procurement 
regulations  without  formally  publishing 
proposed  regulations  to  amend  the 
OPMPR  in  the  Federal  Register  for 
public  comment.  This  point  has  been 
clarified  in  the  final  regulations. 

Two  comments  which  concern  §  16- 
1.601  (Debarred,  Suspended  and 
Ineligible  Bidders]  stated  that  OPM 
should  specifically  state  whether  or  not 
its  intention  in  applying  the  section  is  to 
expand  OPM’s  ability  to  terminate  or 
refuse  to  renew  an  existing  contract.  In 
addition,  the  respondents  requested 
clarification  concerning  the  hearing 
requirements  vis-a-vis  the  hearing 
requirements  set  forth  at  5  CFR  890.205. 

Since  the  FPR  has  applied  in  the  past 
to  the  FEHBP  contracts,  OPM’s 
statement  in  the  OPMPR  as  to  the 
applicability  of  FPR  1-1.6  merely 
confirms  the  ability  which  OPM  has  had 
in  the  past,  and  continues  to  have,  to 
temporarily  disqualify  or  exclude 
debarred,  suspended  and  ineligible 
carriers  from  Government  contfacting.  It 
does  not  rule  out,  but  is  not  intended  to 
require,  termination  of  an  existing 
contract  The  hearing  provisions  are 
those  found  at  5  CFR  890.205,  and  this 
point  has  been  clarified  in  the  OPMPR. 

Two  responses  concerned  the 
description  of  "subscription  rate"  as  a 
“community  rate"  and  requested  that 
OPM  clarify  the  term  “community  rate" 
to  recognize  adjustments  (loadings) 
allowed  under  the  FEHB  ^ogram.  OPM 
has  included  this  clarification  in  the 
final  rules.  Along  this  same  line,  the 
carriers  were  concerned  that  the  penalty 
of  requiring  carriers  whose  community 
rate  has  been  found  defective  to 
experience  rate  without  an  opportunity 
to  correct  the  community  rate  was 
extreme.  They  recommended  that  if  the 
subscription  rate,  subject  to  recognized 
adjustments,  is  not  a  true  community 
rate,  the  Government  should  be  entitled 
to  an  adjustment  of  the  price  so  that  it  is 
a  true  community  rate.  However,  if  the 
carrier  cannot  or  refuses  to  determine  a 
community  rate,  OPM  may  then  require 
the  carrier  to  experience  rate  the 
contract.  This  suggestion  has  been 
adopted  by  OPM. 

Two  of  the  carriers  raised  the 
question  of  “effectivity.”  The  issue  of 
effectivity  is  described  as  follows.  Some 
health  benefits  plans  have  one  yearly 
community  rate  which  remains  the  same 


from  January  1  through  December  31. 
Groups  renewing  their  contracts  during 
the  year — regardless  of  the  effective 
date — will  begin  with,  and  keep  to  the 
end  of  their  contract  year,  the  same  rate. 
On  the  other  hand,  many  community¬ 
rated  plans  grade  their  rates  so  that, 
during  periods  of  rising  costs,  groups 
who  renew  their  contracts  later  in  the 
year  pay  slightly  more  than  those  who 
renew  early,  thus  equalizing  the  weight 
carried  by  each  plan.  In  OPM’s  view, 
when  a  plan  has  yearly  rather  than 
graded  rates,  and  all  contracts  do  not 
renew  on  January  1,  those  who  renew  on 
January  1  subsidize  those  who  renew 
later  in  the  year.  The  carriers  believe 
that  OPMPR  16-3.807-50(b)  requires 
graded  rates.  This  paragraph  was  not 
meant  to  place  any  mandatory 
requirements  on  community  rated 
carriers  for  graded  rates,  but  was  merely 
meant  to  give  general  background 
information  as  an  introduction  to  service 
charges.  We  have  eliminated  the 
questionable  language  to  avoid 
confusion;  however,  since  a  requirement 
for  graded  rates  could  reduce  I^ogram 
costs  if  carriers  can  adapt  their 
accounting  systems  to  handle  it,  the 
issue  is  one  that  OPM  will  address  with 
the  carriers  before  the  next  rate-setting 
season  in  calendar  year  1982. 

The  definition  of  community  rate  has 
been  changed  to  reflect  carrier  concerns 
and  to  accommodate  a  recent 
amendment  to  the  HMO  law  (Public 
Law  97-35,  enacted  August  13, 1981). 

The  new  law  permits  the  rate  of 
payment  to  be  determined  without 
regard  to  the  differences  among  the 
subscriber  groups  in  actual  or  projected 
utilization  of  health  care  services, 
except  that  rates  may  be  determined  for 
individuals  and  families  by  classes  if 
such  rates  are  equivalent  across  all 
subscriber  groups  for  all  individuals  in 
the  same  class  and  for  all  families  of 
similar  composition  in  the  same  class. 
The  above  definition  is  intended  to 
conform  to  the  HMO  Act,  as  amended. 

Two  comments  concerned  the 
application  of  OPMPR  16-7.502-6, 
requiring  the  insertion  of  a  "Pricing  of 
Adjustments”  clause,  in  community 
rated  contracts.  The  “Pricing  of 
Adjustments”  clause  is  appropriate  for 
FEHBP  community  rated  contracts  - 
because  costs  can  become  a  factor  in 
adjusting  loadings  and  in  making 
adjustments  for  a  defective  community 
rate.  Although  the  clause  does  not 
become  operative  for  community  rated 
contracts  unless  there  is  a  price 
adjustment,  it  should  be  inserted  in  all 
contracts. 

Two  comments  were  received  from 
community  rated  plans  concerning  the 
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possibility  of  a  gross  premium  or  similar 
tax  being  enacted  by  a  state  and 
imposed  on  a  carrier  during  a  contract 
period.  OPM  has  added  a  provision 
permitting  payment  from  the 
contingency  reserve  of  any  such  tax 
imposed  upon  the  carrier  limited  to  the 
portion  of  tax  attributable  to  the 
contract. 

Experience  rated 

Several  experince  rated  carriers  were 
concerned  that  OPM  was  not  clear  in 
stating  which  types  of  subcontracts 
would  be  reviewed  for  approval  in 
accordance  with  OPMPR  16-3.903-2. 

The  carriers  were  concerned  that  OPM 
is  intending  to  review  hundreds  of 
agreements  pursuant  to  which  the  health 
benefits  are  offered.  OPM  seeks  to 
review  only  those  subcontracts  which 
have  an  immediate  and  substantial 
impact  on  FEHB  plans,  and  therefore 
OPM  has  revised  the  provision  to  make 
it  clear  that  only  those  subcontracts 
which  directly  provide  for  FEHB 
Program  administration  for  such 
services  as  enrollment  and  eligibility 
determinations,  adjudication  and 
payment  of  benehts  and/or 
underwriting,  and  which  exceed  $25,000, 
will  be  reviewed.  This  will  be  in 
accordance  with  the  requirements  of  the 
FPR,  while  minimizing  the  need  for 
carriers  to  submit  all  subcontracts  for 
review. 

The  carriers  were  further  concerned 
about  the  requirement  for  inclusion  of 
cost  or  pricing  data  from  “prospective 
subcontractors”  in  support  of  each 
subcontract  cost  estimate  in  the 
contractor's  submission.  By  more 
narrowly  deHning  the  subcontractors  to 
which  cost  or  pricing  data  requirements 
would  apply,  OPM  will  minimize  this 
concern.  OPM  believes  that  this  change 
is  in  the  interest  of  good  Program 
administration. 

Some  carriers  stated  that  the 
submission  of  cost  or  pricing  data 
should  not  be  required  of  FEHBP 
carriers,  since  substantial  competition 
among  carriers  at  the  consumer  level 
provides  adequate  limitations  on  the 
subscription  rates  charged.  However, 
cost  or  pricing  data  is  historical  or 
actuarial.  To  the  extent  that  a  carrier’s 
estimate  is  not  based  on  accurate, 
current  and  complete  data,  a  price 
reduction  for  defective  cost  or  pricing 
data  is  appropriate.  OPM  is  aware  that 
actuarial  predictions  are  only  estimates 
and  that  actual  experience  during  an 
upcoming  contract  year  may  differ  from 
actuarial  predictions  based  upon 
previous  experience  and  historical  data. 
So  long  as  the  carrier  provides  accurate, 
current  and  complete  data  based  on  the 
best  information  it  can  obtain  at  the 


time,  no  price  adjustment  would  be 
required.  OPM  has  the  obligation  to 
protect  FEHBP  interest  and  has 
preserved  that  right. 

A  number  of  carriers  stated  that  OPM 
should  not  apply  the  Cost  Accounting 
Standards  contained  in  the  FPR  to  the 
extent  that  they  conflict  with  insurance 
industry  practice;  the  commenters  did 
not  explain  why  the  standards  conflict 
with  insurance  industry  practices.  OPM 
does  not  see  any  difficulty  in  applying 
the  relevant  Cost  Accounting  Standards 
required  by  the  FPR  to  the  FEHBP 
pricing  procedure,  nor  does  OPM 
perceive  any  conflict  between  the  Cost 
Accounting  Standards  and  insurance 
industry  practice.  CAS  401  (FPR  1- 
3.1220-1,  Consistency  in  estimating, 
accumulating  and  reporting  costs)  and 
CAS  402  (FPR  1-3.1220-2,  Consistency  in 
allocating  costs  incurred  for  the  same 
purpose)  are  the  only  Cost  Accounting 
Standards  which  apply  to  the  FEHBP 
contracts.  Both  standards  relate  to  the 
accumulation  and  reporting  of  costs 
among  all  lines  of  business.  These  two 
Cost  Accounting  Standards  are  simply 
good  cost  accounting  practices  to  be 
used  in  the  course  of  operating  a 
business,  regardless  of  the  particular 
type  of  business. 

Accordingly,  OPM  does  not 
understand  how  or  why  these  practices 
should  be  modified  in  FEHBP  contracts 
with  the  insurance  industry. 

Several  underwriters  of  FEHBP  plans 
suggested  that  the  regulations  permit  the 
use  of  an  acceptable  formula  in 
determining  a  portion  of  the 
administrative  expenses  of  the  home 
office  which  cannot  be  readily 
inventoried.  Such  formulas  are  subject 
to  state  regulation  and  are  recognized  as 
a  proper  method  of  allocation  of 
expenses  to  experience  rated  contracts. 
OPM  has  no  objections  to  the  use  of  a 
formula  or  other  uniform  method  of 
allocating  the  costs  across  all  lines  of 
business  in  determining  an 
underwriter's  non-inventoriable  cost  of 
its  home  office.  The  procedure  is 
permitted  by  the  FPR,  so  long  as  costs 
disallowed  in  Part  1-15  of  the  FPR  are 
accounted  for  separately. 

Cost  Principles.  Numerous  experience 
rated  carriers  objected  to  the 
application  of  the  “cost  principles"  (set 
forth  in  subpart  1-15.2  of  the  ^R)  to  the 
administrative  expenses  in  experience 
rated  contracts,  lliis  subpart  disallows 
certain  expenses  as  chargeable  against 
the  Government  contract;  among  the 
expenses  explicitly  disallowed  are 
advertising  and  interest  expense.  OPM. 
historically,  has  disallowed  advertising 
and  interest,  citing  the  FPR  as  its 
authority  to  do  so,  However,  many 


experience  rated  carriers  have  argued 
repeatedly  that  these  expenses  should 
be  allowed  in  view  of  the  distinctive 
nature  of  the  FEHBP  contracts.  OPM  has 
determined  that  it  will  continue  to  apply 
FPR  subpart  1-15.2  to  the  experience 
rated  FEHBP  contracts  for  the  reasons 
set  forth  below. 

Advertising.  The  traditional  argument 
against  allowing  advertising  as  a  charge 
to  government  contracts  is  that  the 
Federal  Government  does  not  purchase 
goods  and  services  on  the  basis  of 
advertising.  However,  the  carriers 
contend  that  in  contracting  for  health 
benefits  imder  the  FEHBP,  OPM  does 
not  purchase  services  for  the  Federal 
Government,  They  assert  that,  instead. 
Federal  employees,  not  the  Government, 
are  the  purchasers.  Every  carrier  is 
competing  for  enrollment;  employees 
may  choose  among  a  multitude  of  health 
plans,  and  the  traditional  means  of 
informing  the  employee,  and  influencing 
his  choice,  is  by  advertising.  According 
to  the  carriers,  denial  of  charges  for 
advertising  is  a  denial  of  a  unique 
feature  of  the  FEHBP — ^head  to  head 
carrier  competition.  Accordingly,  the 
carriers  claim  that  advertising  is  a 
legitimate  business  expense  which  is 
charged  to  all  other  contracts  in  the 
health  insurance  industry.  They  further 
contend  that  advertising  increases 
enrollment  and  results  in  a  savings  to 
enrollees  by  lowering  administrative 
costs.  In  addition,  community  rated 
plans  build  advertising  into  dieir 
premium  structure  as  marketing 
expenses  and,  because  of  the  natiu«  of 
the  community  rate,  these  expenses  are 
not  audited,  the  experience  rated 
carriers  con'tend  that  the  disparate 
treatment  of  these  two  difierent  contract 
types  is  inequitable. 

OPM  has  concluded  that  it  will 
continue  to  disallow  advertising 
expense.  OPM  believes  that  there  is  a 
strong  Government  wide  policy  against 
allowing  this  expense.  In  years  of 
debate  by  Government  contracting 
policy  authorities  over  the  issue  of 
advertising,  the  FPR  policy  of 
disallowing  advertising  charges  has 
always  prevailed.  OPM  believes  that  it 
is  not  in  a  position  to  contravene  such 
well  established  policy,  particularly  in 
view  of  the  fact  that  FEHBP  enrollees 
would  experience  an  increase  in 
premium  charges  if  carrier  advertising 
were  suddenly  permitted  as  an 
allowable  charge  against  the  contract 

Finthermore,  OPM  itself  undertakes 
an  intensive  campaign  to  disseminate 
information  among  Federal  employees 
about  the  features  of  the'  various  plans 
open  to  them.  Thus,  the  employees 
already  have  sufficient  information  to 
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make  Government  and  employees  pay 
for  carrier  advertising  which  would 
duplicate  information  already  in  the 
hands  of  employees.  Also,  while  it  is 
true  that  the  disallowance  of  advertising 
expense  applies  only  to  experience 
rated  carriers,  and  not  to  community 
rated  carriers,  OPM  believes  that  this 
disparity  is  appropriate  under  the  two 
rating  concepts  and  that  any  inequity 
which  results  is  of  minimal  impact  in  the 
context  of  this  Program.  The  average 
community  rated  carrier  has  only  3,800 
Federal  enrollees.  The  two  largest 
community  rated  carriers  have  only 
72,000  and  53,000  Federal  enrollees 
respectively.  These  are  modest  numbers 
in  comparison  with  the  larger 
experience  rated  plans.  Further,  the 
community  rate  is  more  sensitive  to 
open  market  competition  within  the 
community  than  to  competition  within 
the  FEHB  Program.  Consequently,  the 
overall  rate  is  more  apt  to  reflect  the 
restraints  of  competition,  irrespective  of 
the  individual  elements  of  cost  that 
make  up  the  rate. 

Nevertheless,  while’  the  FPR  prohibits 
advertising,  it  does  not  prohibit  costs  of 
messages  of  an  educational  nature  to  be 
charged  to  Government  contracts,  so 
long  as  the  messages  benefit  the  plan 
by,  for  example,  helping  enrollees 
reduce  the  cost  of  health  care  services 
utilized  under  the  plan,  and  do  not  draw 
favorable  attention  to  the  carrier  for  the 
purpose  of  enhancing  its  overall  image 
to  sell  its  health  plan.  Educational 
messages  include  cost  containment 
messages  and  preventive  health  care 
messages.  So  long  as  a  carrier  promotes 
these  interests,  without  calling  favorable 
attention  to  itself  for  the  purpose  of 
enhancing  its  overall  image  to  sell  its 
health  plan,  the  charge  would  be 
allowed.  This  clarification  should 
provide  some  satisfaction  to  the  carriers 
who  argue  that  their  media  messages  do 
not  promote  the  sale  of  their  health  plan 
but,  rather,  promote  cost  containment, 
preventive  health  care,  and  information 
to  subscribers  on  how  to  obtain  benefits. 

Interest.  The  OPMPR  contains  the  FPR 
cost  principle  which  disallows  the  cost 
of  interest  on  funds  borrowed  by  a 
contractor.  Many  FEHBP  carriers  have 
objected  to  OPM’s  intransigence  in 
following  FPR  policy  on  this  point  The 
carriers  argue  that  borrowing  of  funds  is 
used  to  enhance  the  carrier's  program 
and  is,  therefore,  a  legitimate  business 
expense.  In  today's  money  market 
interest  on  borrowings  is  becoming  an 
increasing  cost  of  doing  business.  They 
further  argue  that  interest  is  built  into 
community  rated  plans’  premium 
structure,  because  of  the  nature  of 
community  rating,  and  community  rated 


plans’  interest  costs  are  not  disallowed. 
The  experience  rated  carriers  contend 
that  the  disparate  treatment  of  these 
two  different  contract  types  is 
inequitable. 

The  Govenunent  has,  historically, 
disallowed  interest  charged  on 
borrowed  fimds  because  the  contractor’s 
compensation  for  capital  employed  for 
business  purposes  comes  through  profit 
or  fee.  To  allow  interest  as  a  contract 
expense  without  a  downward 
adjustment  of  profit  or  fee  would  result 
in  rewarding  a  contractor  who  had  large 
borrowings  and  penalizing  a  contractor 
who  invested  with  its  own  funds.  With 
interest  rates  as  high  as  they  now  are, 
the  Federal  Government  is  encouraging 
equity  financing  on  the  part  of  its 
contractors. 

Recently,  the  Office  of  Federal 
Procurement  Policy  (OFPP)  prescribed  a 
Government  wide  policy  of  allowing  as 
an  expense  the  imputed  cost  of  capital 
employed  in  facilities  used  in 
performance  of  a  contract  OFPP  Policy 
Letter  80-7,  “Policies  for  Establishing  the 
Profit  or  Fee  Prenegotiation  Objective”, 
45  FR  82593,  which  is  incorporated  into 
the  FPR  effective  with  the  1982  contract 
year,  FPR  Temp.  Reg.  61, 46  FR  27645, 
provides  a  means  of  allocating  to 
individual  contracts  an  imputed  cost  of 
facilities  capital.  OPM  believes  that  this 
approach  is  superior  to  a  piecemeal 
approach  of  allowing  interest  expense; 
the  OFPP  method  treats  contractors  on 
an  equal  basis,  regardless  of  whether 
they  finance  their  operations  through 
equity  capital  or  borrowing.  Because  of 
this  consideration  and  the  strong 
Government  policy  against  the 
allowability  of  interest  expense.  OPM 
has  retained  the  FPR  cost  principle 
regarding  unallowability  of  interest  on 
borrowings*. 

While  many  carriers  objected, 
generally,  to  ffie  application  of  other 
cost  prh^ples  to  FEHBP  contracts,  OPM 
does  not  believe  that  an  exception  from 
FPR  policy  is  warranted  and  OPM  has 
not  departed  from  that  policy.  OPM 
believes  that  it  has  followed  to  the 
maximum  feasible  extent  the  norms  and 
standards  of  the  private  insurance 
industry  in  managing  the  FEHBP  since 
the  Program’s  inception.  Where 
practices  and  standards  of  the  insurance 
industry  are  significantly  different  finm 
those  of  other  industries  which  deal 
with  the  Federal  Government,  the 
OPMPR  have  attempted  to  take  these 
differences  into  aecount.  For  example,  in 
most  industries  each  contract 
requirement  is  priced  separately  and 
gains  or  losses  on  one  contract  are  not 
made  up  on  subsequent  contracts. 
However,  in  the  FEHBP,  gains  and 


losses  are  made  up  through  adjustments 
to  the  special  reserve  in  subsequent  year 
rate  setting.  In  other  cases,  such  as 
advertising  and  interest  expenses,  the 
practice  and  standards  of  the  insurance 
industry  are  not  significeintly  different 
than  those  of  other  industries.  In  these 
cases,  the  distinction  is  between  the 
industry’s  commercial  business  and  its 
Government  business,  and  OPM  has 
followed  traditional  Federal 
procurement  policies.  While  OPM 
wishes  to  accommodate  industry 
practice  as  much  as  possible,  OPM  does 
not  believe  that  it  is  required  by  law  or 
public  policy  to  modify  long-established 
relevant  Government  procurement 
policies  to  conform  to  industry  practice. 

A  number  of  responses  concerned  the 
non-specificity  of  ffie  factors  used  in 
determining  the  service  charge.  OPM  is 
in  the  process  of  developing  a  structured 
weighted-guidelines  approach  for 
determining  the  service  charge  for 
FEHBP  contracts,  tn  compliance  with  the 
Office  of  Federal  Procurement  Policy 
(OFPP)  Policy  Letter  80-7  on  December 
8, 1960.  The  policy  letter  requires  that 
each  Federal  agency  develop,  and 
publish  for  public  comment,  a  structured 
approach  for  the  1982  contract  year  for 
determining  the  profit  or  fee  portion  of 
the  Government  prenegotiation 
objective  in  acquisitions  requiring  cost 
analysis.  OPM’s  structured  approach 
was  not  completed  in  time  for 
publication  in  the  final  OPMPR.  As  soon 
as  it  is  completed,  carriers  will  be 
notified  of  its  publication  in  the  Federal 
Register  and  will  be  given  an 
opportunity  to  comment  before  the 
guidelines  are  incorporated  into  the 
OPMPR.  In  the  interim,  the  factors 
enumerated  in  the  OPMPR,  which  follow 
the  format  specified  in  the  FPR,  will  be 
used. 

A  few  carriers  objected  to  OPM’s 
requirement  that  a  oarrier  pay  interest 
on  amounts  charged  as  adndnistrative 
expenses  tn  good  faith  to  the  FQffiP  by 
the  carrier  when  such  charges  are 
subsequently  disallowed  as  the  result  of 
audit  findings.  In  other  types  of 
Government  contracting,  interest  is 
charged  from  the  date  of  final  audit 
decision  until  payment  is  made.  OPM’s 
requirement  in  the  proposed  regulations 
stipulated  that  interest  be  paid  from  the 
date  it  is  first  incurred.  To  bring  OPM’s 
requirement  in  line  with  other 
Government  agencies,  in  view  of  the 
fact  that  the  audit  process  may  not  be 
completed  until  some  years  effter  the 
charge,  the  final  regulations  require  that 
lost  investment  income  be  paid  by  the 
carrier  only  fit)m  the  date  of  the 
contracting  officer’s  final  decision. 
However,  when  the  carrier  has  failed  to 
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invest  all  FEHBP  funds  on  hand  which 
are  in  excess  of  the  funds  needed  to 
promptly  discharge  the  obligations 
incurred  under  the  contract,  interest 
income  shall  continue  to  be  due  for  the 
period  from  the  date  the  carrier  failed  to 
invest  the  funds  until  the  date  the  carrier 
invests  such  funds. 

Comments  relating  to  all  contracts 

It  was  pointed  out  that  the 
“Confidentiality  of  Records”  clause  did 
not  provide  for  the  use  of  medical 
records  for  the  administration  of  the 
contract,  or  for  bona  fide  medical 
research  and  education.  All  three  are 
legitimate  uses  of  medical  records. 
Accordingly,  the  “Confidentiality  of 
Records”  clause  has  been  amended  to 
reflect  these  uses  of  medical  records.  To 
ensure  that  subscribers  are  aware  that  a 
plan’s  medical  records  may  be  used  for 
these  purposes,  a  requirement  has  been 
added  to  the  contract  clause  that 
carriers  using  medical  records  for  these 
purposes  shall  so  state  in  the  plan's 
health  benefits  brochure. 

One  comment  was  received 
concerning  the  apparent  reluctance  on 
the  part  of  OPM  to  adequately  provide 
for  greater  privacy  controls  in  the  health 
benefits  contracts.  The  respondent  is 
particularly  concerned  that  the  Social 
Security  number  should  not  be  used  as  a 
universal  means  of  identifying  enrollees. 
It  has  been  weH  established  that  section 
(m)  of  the  Privacy  Act  does  not  apply  to 
FEHBP  contracts  since  the  section 
applies  only  to  an  agency’s  system  of 
records  operated  on  by  the  contractor  to 
accomplish  an  agency  function.  The 
insurance  company  records  on 
individuals  are  not  part  of  OPM’s 
system  of  records,  but  serve  the 
companies’  own  commercial  function  of 
paying  health  benefits  claims  in  return 
for  premiums  paid  by  the  Government 
and  the  federal  employees.  We  believe 
that  the  provision  in  the  FEHBP 
contracts  restricting  use  of  personal 
data  on  employees  and  annuitants 
provided  by  government  agencies  and 
OPM,  including  Social  Security 
numbers,  to  only  those  routine  uses 
stipulated  for  the  data  and  published 
annually  in  the  Federal  Register  as  a 
part  of  OPM’s  notice  of  systems  of 
records  adequately  protects  the  privacy 
of  Federal  enrollees.  Further,  the 
requirement  that  use  of  medical  records 
for  administration  of  the  contract,  bona 
fide  medical  research  or  education  be 
published  in  the  plan  brochure  will  alert 
potential  subscribers  that  their  medical 
records  may  be  used  for  these  purposes. 

Other  Changes 

In  addition  to  the  specific  preceding 
changes,  OPM  has  made  numerous 


technical  changes  to  the  OPMPR  for  - 
clarity.  One  of  the  technical  changes 
which  OPM  has  made  constitutes  a 
change  in  the  “Investment  Income” 
clause,  OPMPR  16-7.503-6,  to  provide  a 
method  for  determination  of  lost 
investment  income.  It  was  unclear  as  to 
how  to  determine  the  contractor’s 
“annual  rate  of  earnings  reflected  in  the 
FEHBP  Annual  Accounting  Statement” 
as  provided  in  the  proposed  regulations. 
The  use  of  the  semiannual  rate 
determinations  by  the  Secretary  of  the 
Treasury,  as  provided  for  in  the  final 
rules,  reflects  the  current  interest  rate 
and  is  consistent  with  other  interest  rate 
procedures  used  in  the  FPR. 

Because  of  the  strict  time  limitation 
placed  on  OPM  for  issuing  the  OPMPR. 
we  regret  that  we  were  unable  to 
address  every  issue  raised  in  the 
responses  which  we  received.  We  have 
attempted  to  focus  on  issues  of 
significance  to  the  majority  of  the 
carriers.  We  want  to  assure  the  carriers 
that  we  will  be  open  to  continued 
dialogue  with  them,  and  would  like  to 
thank  all  commenters  for  their  efforts  in 
assisting  OPM  in  its  endeavor.  Adoption 
of  many  of  their  comments  has  made 
significant  improvements  in  this 
product. 

Pursuant  to  section  553(d)(3)  of  title  5 
of  the  United  States  Code,  ^e  Director 
finds  that  good  cause  exists  to  make  this 
amendment  efiective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  to  comply  with  an 
order  issued  by  the  United  States 
District  Court  for  the  District  of 
Columbia  in  Civil  Action  No.  75-2173, 
September  18, 1980.  E.  0. 12291,  Federal 
Regulation. 

OPM  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  E.  O. 
122^,  Federal  Regulation,  because  it 
will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Director,  Office  of  Personnel 
Management,  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including  small 
business,  small  organizational  units  and 
small  governmental  jurisdictions. 


Office  of  Personnel  Management. 

Donald  ).  Devine, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  adding  Chapter  16  to 
Title  41,  Code  of  Federal  Regulations,  to 
read  as  follows: 

SUBTITLE  A— FEDERAL 
PROCUREMENT  REGULATIONS 
SYSTEM 

CHAPTER  16— OFFICE  OF  PERSONNEL 
MANAGEMENT 

Part 

16-1  General 

16-3  Procurement  by  negotiation. 

16-4  Special  types  and  methods  of 
procurement. 

16-7  Contract  clauses. 

16-6  Termination  of  contracts. 

16-11  Federal.  State  and  local  taxes. 

16-12  Labor. 

16-15  Contract  cost  principles  and 
procedures. 

16-20  Retention  requirements  for  contractor 
and  subcontractor  records. 

16-26  Contract  modifications. 

PART  16-1— GENERAL 

Sec. 

16-1.000  Scope  of  part. 

Subpart  16-1.1— Regulation  System 
16-1.101  Scope  of  subpart. 

16-1.102  Pur^se. 

16-1.103  Authority. 

16-1.104  Relationship  of  Chapter  16  to  the 
FPR. 

16-1.106  Issuance. 

16-1.107  Arrangement. 

16-1.107-1  General  plan. 

16-1.107-2  Numbering. 

16-1.107-6  Citation. 

16-1.107-4  Cross  references. 

16-l.lOB  Implementation. 

16-1.109  Deviation. 

16-1.109-1  Description. 

16-1.109-2  Procedure. 

16-1.150  Use  of  designees. 

Subpart  16-1.2— Definition  of  Terms 

16-1.250  Definitions. 

Subpart  16-1.3— General  Policies 
16-1.301  Method  of  procurement. 

16-1.301-3  Negotiation. 

16-1.302  Procurement  sources. 

16-1.302-1  Who  may  contract. 

16-1.302-3  Contracts  between  the 

Government  and  Government  employees 
or  business  concerns  substantially 
owned  or  controlled  by  Government 
.  employees. 

16-1.303  Approval  signatures. 

16-1.313  Records  of  contract  actions. 
16-1.318  Disputes. 

16-1.320  Subcontractor  gifts  and  kickbacks. 
16-1.323  Preference  for  U5.  Flag  Air 
Carriers. 

16-1.328  Fraudulent  claims. 

16-1.341  Reporting  Contract  Actions 
(Federal  Procurement  Data  System). 
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Subpart  16-1.4— Procurement 
Responsibility  and  Authority 

Sec. 

1&-1.400  Scope  of  subpart. 

16-1.401  Responsibility  of  the  Director, 

Office  of  Personnel  Management. 

16-1.402  Authority  of  the  FEHBP  contracting 
officer. 

16-1.403  Requirements  to  be  met  before 
entering  into  contracts. 

16-1.405  Ratification  of  unauthorized 
contract  awards. 

16-1.406  Cost  accounting  standards. 

Subpart  16-1.5— Contingent  Fees 

16-1.500  Scope  of  subpart. 

Subpart  16-1.6— Debarred,  Suspended,  and 
Ineligible  Carriers 

16-1.600  Scope  of  subpart. 

16-1.601  Applicability. 

Subpart  16-1.9— Reporting  Possible 
Antitrust  Violations 

16-1.901  General  policy. 

Subpart  16-1.10— Publicizing  Procurement 
Actions 

16-1.1001  General  policy. 

16-1.1003  Synopses  of  proposed 
procurements. 

16-1.1004  Synopses  of  contract  awards. 

Subpart  16-1.12— Responsible  Prospective 
Contractors 

16-1.1200  Scope  of  subpart. 

16-1.1201  Applicability. 

Subpart  16-1.23— Environmental  Protection 

16-1.2300  Scope  of  subiiart. 

Authority:  40  U.S.C.  486(c);  5  U.S.C.  8913. 

§  16-1.000  Scope  of  part 

This  part  describes  the  method  by 
which  the  Office  of  Personnel 
Management  (0PM)  implements, 
supplements  and  deviates  from  the 
Federal  Procurement  Regulations  (FPR) 
(41  CFR  Chapter  1)  through  the 
establishment  of  the  0PM  Procurement 
Regulations  (Chapter  16),  which 
prescribe  the  Office  procurement 
policies  and  procedures  for  the  Federal 
Employees  Health  Benefits  Program 
(FEHBP)  contracts.  Policies  and 
procedures  governing  the  award  and 
administration  of  FEHBP  contracts  are 
contained  in  Part  4  of  this  Chapter, 
“Special  Types  and  Methods  of 
Procurement.” 

Subpart  16-1.1— Regulation  System 

§  16-1.101  Scope  of  subpart. 

This  subpart  sets  forth  introductory 
information  pertaining  to  Chapter  16, 
explains  its  purpose,  authority  under 
which  it  is  issued,  its  relationship  to  the 
FPR  System,  applicability,  method  of 
issuance,  and  arrangement.  It  also 
provides  procedures  for  implementing 
and  supplementing  the  FPR  and  Chapter 
16  and  sets  forth  deviation  procedures. 


§  16-1.102  Purpose. 

Chapter  16  is  prescribed  by  the 
Director,  Office  of  Personnel 
Management  to  provide  direction  and 
uniformity  in  the  agency’s  procurement 
of  health  coverage  under  the  FEHB 
Program. 

§16-1.103  Authority. 

Chapter  16  is  issued  under  the 
authority  of  5  U.S.C.  Chapter  89  and  40 
U.S.C.  486(c). 

§  16-1.104  Relationship  of  Chapter  16  to 
the  FPR. 

(a)  The  Federal  Procurement 
Regulations  set  forth  in  Chapter  1,  title 
41,  of  the  Code  of  Federal  Regulations 
are  applicable  to  contracts  between  the 
Office  of  Personnel  Management  (0PM) 
and  health  benefits  carriers  which 
establish  health  benefits  plans  for 
Federal  employees  and  annuitants. 
Chapter  16  provides  guidance  to  the 
contracting  o^icer,  health  benefit 
carriers  and  other  interested  parties  for 
implementing,  supplementing  and  in 
certain  instances,  deviating  from  the 
FPR.  Except  as  necessary  to  assure 
continuity  or  understanding,  material 
published  in  the  FPR  will  not  be 
repeated,  paraphrased,  or  otherwise 
restated  in  Chapter  16. 

(b)  Implementing  material  is  that 
which  expands  upon  related  FPR 
material.  Supplementing  material  is  that 
for  which  there  is  no  coimterpart  in  the 
FPR. 

(c)  Material  in  Chapter  16  may 
supersede  the  FPR  as  when  a  deviation  . 
(see  OPMPR  16-1.109-1)  is  authorized, 
but  only  when  the  deviation  contains  an 
explicit  cross  reference  to  the  FPR. 

(d)  In  order  to  make  FEHBP  carriers 
fully  aware  of  which  portions  of  the  FPR 
are  applicable  to  contracts  with  FEHBP, 
and  to  establish  official  OPM  policy  for 
internal  contract  evaluations,  all  parts  of 
41  CFR  Chapter  1  which  are  deemed  to 
have  prcctical  application  to  the 
administration  of  FEHBP  contracts  are 
specifically  dealt  with  in  this  Chapter 
16.  Any  portions  of  the  FPR  which, 
because  of  a  change  in  the  contracting 
procedure  under  the  Program,  become 
practical  to  apply  at  a  fi^re  date  will 
be  published  in  the  Federal  Register 
prior  to  implementation  by  OPM. 

§  16-1.106  iMuance. 

(a)  Policies  and  procedures  which  are 
issued  in  this  Chapter  will  be  published 
in  the  Federal  Register  as  Chapter  16  of 
Title  41  of  the  Code  of  Federal 
Regulations. 

(b)  The  Federal  Register  and  Title  41 
of  the  Code  of  Federal  Regulations  may 
be  purchased  by  the  public  from  the 
Superintendent  of  Documents, 


Government  Printing  Office, 

Washington,  O.C.  20402, 

§  16-1.107  Arrangement. 

§  16-1.107-1  General  plan. 

Chapter  16  conforms  with  the  FPR 
system  with  respect  to  divisional 
arrangements  into  parts,  subparts, 
sections,  subsections,  and  further 
subdivisions  as  necessary. 

§  16-1.107-2  Numbering. 

(a)  Generally,  the  numbering  system 
used  in  Chapter  16  conforms  to  that  of 
Chapter  1  (see  FPR  1-1.007-2).  Thus,  a 
particular  procurement  policy  or 
procedure  is  identified  by  the  same 
number  in  both  Chapter  1  and  Chapter 
16,  except  that  the  first  number  in 
Chapter  1  will  be  1  rather  than  16. 

(b)  Where  Chapter  16  implements  a 
part,  subpart,  section  or  subsection  of 
the  FPR,  the  implementing  part,  subpart, 
section  or  subsection  of  Chapter  16  is 
numbered  to  correspond  to  the  FPR  part, 
subpart,  section  or  subsection,  e.g.,  §  16- 
3.807-3  implements  §  1-3.807-3  of  the 
FPR.  Paragraph  and  subparagraph 
designations  of  Chapter  16,  however,  are 
independently  developed  and  do  not 
necessarily  correspond  to  a  paragraph 
or  subparagraph  of  the  FPR. 

(c)  Where  Chapter  16  supplements  the 
FPR  and  thus  deals  with  subject  matter 
not  contained  in  the  FPR,  the  numbers  in 
the  group  50  through  99  are  assigned  to 
the  respective  supplementing  parts, 
subparts  or  sections. 

(d)  Where  the  subject  matter 
contained  in  the  part,  subpart,  section  or 
subsection  of  the  FPR  has  no  practical 
application  at  this  time  to  FEI^P 
contracts,  this  Chapter  16  contains  no 
corresponding  part,  subpart,  section  or 
subsection.  Thus,  there  are  gaps  in  the 
Chapter  16  series  of  part,  subpart, 
section  and  subsection  numbers. 

§16-1.107-3  Citation. 

(a)  In  formal  documents,  such  as  legal 
briefs,  citation  of  Chapter  16  material 
which  has  been  published  in  the  Federal 
Register  will  be  to  Title  41  of  the  Code 
of  Federal  Regulations. 

(b)  Any  section  of  Chapter  16,  for 
purpose  of  brevity,  may  be  informally 
identified  as  “OPMPR”  followed  by 
section  number.  For  example,  this 
paragraph  would  be  identified  in  a 
memorandum  as  “OI^IPR  16-1.107- 
3(b)”. 

§  16-1.107-4  Cross  references. 

(a)  Within  Chapter  16,  cross 
references  to  the  FPR  will  be  made  in 
the  same  manner  as  used  within  the 
FPR.  Illustration  of  cross  references  to 
the  FPR  are: 
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(1)  Part  1-3. 

'  (2)  Subpart  1-3.8. 

(3)  Section  l-3.807-50(a).  The  word 
“section”  or  its  syipbol  (§)  is  used  in 
making  a  cross  reference  even  though 
the  reference  may  be  to  a  subsection, 
paragraph  or  subparagraph.  For 
example,  this  reference  is  actually  to  a 
paragraph. 

(b)  Within  Chapter  16,  cross  reference 
to  parts,  subparts  and  sections'of 
Chapter  16  will  be  in  a  manner  generally 
similar  to  that  used  in  making  references 
to  the  FPR.  For  example,  this  paragraph 
would  be  referred  to  as  §  16-1.107-4(b). 

§  16-1.108  Implementation. 

As  portions  of  the  FPR  are  prescribed, 
procurement  policies  and  procedures 
which  have  practical  application  to  the 
FPR  will  be  issued  in  Chapter  16  by  the 
Director,  Office  of  Personnel 
Management. 

§16-1.109  Deviation. 

§  16-1.109-1  Description. 

(a)  The  term  “deviation”  as  used  in 
Chapter  16  is  defined  in  the  same 
manner  as  described  in  FPR  1-1.009-1. 

(b]  In  order  to  maintain  uniformity  to 
the  greatest  extent  feasible,  deviation 
from  the  FPR  will  be  kept  to  a  minimum. 

§  16-1.109-2  Procedure. 

(a)  In  individual  cases,  when  the 
contracting  officer  considers  it 
necessary  to  deviate  from  the  policies 
set  forth  in  the  FPR,  a  request  for 
authority  to  do  so  will  be  submitted  to 
the  Director,  Office  of  Personnel 
Management.  The  request  will  clearly 
set  forth  the  circumstances  warranting 
the  deviation  and  the  nature  of  the 
deviation. 

(b)  Deviations  in  classes  of  cases  shall 
be  in  accordance  with  FPR  l-1.009-2(c). 
Class  deviations  will  be  set  forth  in  this 
Chapter  16  as  provided  in  §  16-1 .104(c). 

§  16-1.150  Use  of  designees. 

Throughout  the  regulations  in  Chapter 
16,  responsibilities  and  duties  arc 
assigned  to  certain  individuals  by 
position  title,  and,  in  many  instances, 
the  submission  of  reports  to  and  by 
these  individuals  is  also  prescribed. 
Whenever  these  titles  are  used,  the 
individual  occupying  these  positions 
may,  unless  otherwise  restricted  by  law 
or  the  regulations  in  5  CFR  Part  890  or 
this  Chapter  16,  designate  a  subordinate 
to  act  for  him  or  her. 

Subpart  16-1.2— Definition  of  Terms 

§16-1.250  Definitions. 

Definitions  pertaining  to  this  Chapter 
16  are  contained  in  Part  16-4,  “Special 
Types  and  Methods  of  Procurement." 


Subpart  16-1.3— General  Policies 
§  16-1.301  Method  of  procurement. 

§  16-1.301-3  Negotiation. 

Use  of  formal  advertising  in 
connection  with  the  award  of  FEHBP 
contracts  is  determined  not  to  be 
feasible  or  practicable.  Pub.  L.  86-382,  as 
amended  and  codified  at  5  U.S.C. 
Chapter  89,  authorizes  the  negotiation  of 
FEHBP  contracts.  FEHBP  contracts, 
accordingly,  will  be  negotiated  pursuant 
to  the  provisions  of  FPR  1-3.215  and  the 
authority  in  41  U.S.C.  252(c](15)  which 
permits  the  negotiation  of  contracts 
“otherwise  authorized  by  law.” 

§  16-1.302  Procurement  sources. 

§  16-1.302-1  Who  may  contract. 

The  OPM  may  contract  with  health 
benefits  carriers  for  plans  meeting  the 
requirements  of  5  U.S.C.  Chapter  89,  5 
CFR  Part  890,  and  this  Chapter  16  for  the 
provision  of  health  coverage. 

§  16-1.302-3  Contracts  between  the 
Government  and  Government  employees 
or  business  concerns  substanUally  owned 
or  controlled  by  Government  employees. 

FPR  1-1.302-3  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 
Except  where  OPM  is  directed  by 
statute  to  contract  with  Government 
employees. 

§  16-1.303  Approval  signatures. 

FPR  1-1.303  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-1.313  Records  of  contract  actions. 

FPR  1-1.313  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-1.318  Disputes. 

FPR  1-1.318  is  applicable  to  FEHBP 
contracts  and  a  clause  conforming  in 
substance  to  the  Disputes  clause  set 
forth  in  OPMPR  16-7.502-2  shall  be 
included  in  all  FEHBP  contracts. 

§  16-1.320  Subcontractor  gifts  and 
kickbacks. 

FPR  1-1.320  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-1.323  Preference  for  U.S.  Flag  Air 
Carriers. 

FPR  1-1.323  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-1.328  Fraudulent  claims. 

FPR  1-1.328  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-1.341  Reporting  Contract  Actions 
(Federal  Procurement  Data  System). 

(a)  The  contracting  officer  shall 
comply  with  FPR  1-1.341  set  out  in 
Temporary  Regulation  48  by  submitting 
Standard  Form  279,  "Federal 


Procurement  Data  Systems  Individual 
Contract  Action  Report  (Over  $10,000)" 
or  Standard  Form  281,  “Federal 
Procurement  Data  System  Sum  of 
Contract  Actions  of  $10,000  or  Less  and 
Subcontract  Data  on  Selected  Prime 
Contracts”,  as  appropriate,  to  the 
Administrative  Services  Division, 
Acquisition  Branch,  for  each 
procurement  action. 

(b)  Costs  under  FEHB  contracts 
include  those  for  (1)  carrier's 
administrative  expenses,  (2)  a  service 
charge  for  carriers  and  (3)  benefit  costs. 
The  first  two  categories  of  costs  reflect 
the  costs  for  operating  the  Program 
under  contract  and  shall  be  reported  on 
Standard  Form  279.  Benefit  costs  are 
compensation  expenses  of  an  employer/ 
employee  relationship  and  shall  be 
reported  by  OPM  as  a  part  of  its  annual 
reports  on  Federal  employee 
compensation. 

(c)  FEHBP  contract  awards  take  place 
only  during  the  first  quarter  of  the 
calendar  year.  Dollar  values  reported  on 
Standard  Form  279  shall  be  the  amounts 
of  such  costs  estimated  for  the  coming 
year  during  the  rate  setting  process  for 
experience  rated  carriers.  For 
community  rated  carriers,  such  costs 
shall  be  actuarily  estimated  as  a 
percentage  of  total  subscription  income. 

Subpart  16-1.4 — Procurement 
Responsibility  and  Authority 

§  16-1.400  Scope  of  subpart 

This  subpart  sets  forth  the  authority  of 
the  Director,  Office  of  Personnel 
Management  and  the  FEHBP  contracting 
officer. 

§  16-1.401  Responsibility  of  the  Director, 
Office  of  Personnel  Management 

The  director  is  responsible  for 
approval  of  the  basic  policies  affecting 
the  administration  of  the  FEHB  law  and 
issuance  of  regulations  implementing 
these  policies. 

§  16-1.402  Authority  of  the  FEHBP 
contracting  officer. 

The  FEHBP  contracting  officer  is 
authorized  to  enter  into  and  administer 
FEHBP  contracts  on  behalf  of  the 
Government  and  make  related  findings 
and  determinations  within  the 
limitations  of  his  or  her  prescribed 
duties  and  authority.  In  the  exercise  of 
such  authority,  the  FEHBP  contracting 
officer  is  subject  to  the  requirements  in 
FPR  1-1.403  and  any  further 
requirements,  consistent  with  the 
Federal  Procurement  Regulations, 
imposed  by  OPM. 
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§  16-1.403  Requirements  to  be  met  before 
entering  into  contracts. 

No  contract  shall  be  entered  into 
unless  all  applicable  requirements  of 
law.  Executive  Orders  and  regulations 
have  been  met.  The  term  "regulations” 
includes  those  issued  by  any  regulatory 
agency  whether  or  not  incorporated  or 
referenced  in  the  Federal  Procurement 
Regulations. 

§  16-1.405  Ratification  of  unauthorized 
contract  awards. 

FPR  1-1.405  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-1.406  Cost  accounting  standards. 

FPR  1-1.406  is  applicable  to  the 
administration  of  the  FEHBP  contracts 
(see  OPMPR  16-3.12). 

Subpart  16-1.5 — Contingent  Fees 

§  16-1.500  Scope  of  subpart. 

FPR  1-1.5  is  applicable  to  the 
administration  of  FEHBP  contracts. 

Subpart  16-1.6— Debarred, 

Suspended,  and  Ineligible  Carriers 

§  16-1.600  Scope  of  subparL 
This  subpart  sets  forth  OPM's  policy 
with  regard  to  the  debarment, 
suspension  and  ineligibility  of  carriers. 

§  16-1.601  Applicability. 

OPM  shall  enforce  the  provisions  of 
FPR  1-1.6  with  respect  to  health 
insurance  carriers  and  shall  maintain  a 
consolidated  list  of  concerns  to  whom 
contracts  will  not  be  awarded.  Hearing 
provisions  shall  be  those  set  forth  at  5 
CFR  890.205. 

Subpart  16-1.9— Reporting  Possible 
Antitrust  Violations 

§  16-1.901  General  policy. 

Where  proposals  received  in  FEHBP 
procurements  evidence  violations  of  the 
antitrust  laws,  the  procedures  in  FPR  1- 
1.9  may  be  used  in  referring  such 
proposals  to  the  Attorney  General. 

Subpart  16-1.10— Publicizing 
Procurement  Actions 

§.16-1.1001  General  policy. 

FPR  1-1.10  is  applicable  to  the 
administration  of  FEHBP  contracts.  In 
addition.  OPM  will  implement  the 
following  sections  in  the  manner 
prescribed  below. 

§  16-1.1003  Synopses  of  proposed 
procurements. 

At  least  60  days  prior  to  the  beginning 
of  the  annual  negotiation  process  for 
new  FEHBP  contracts,  OPM  shall 
publish  a  notice  of  its  proposed 
procurement  action  in  the  Department  of 


Commerce  Synopsis.  Interested  carriers 
shall  be  directed  to  OPM  for  information 
concerning  submission  of  applications 
for  participation. 

§16-1.1 004  Synopses  of  contract  awards. 

At  the  close  of  the  negotiation  period, 
OPM  shall  publish  in  the  Department  of 
Commerce  Synopsis  a  list  of  all  carriers 
approved  for  participation  in  the  FEHBP 
during  the  next  contract  year. 

Subpart  16-1.12— Responsible 
Prospective  Contractors 

§  16-1.1200  Scope  of  subpart. 

This  subpart  prescribes  the  policies 
concerning  the  responsibility  of 
prospective  carriers. 

§  16-1.1201  Applicability. 

FPR  subpart  1-1.12  is  applicable  to  the 
administration  of  FEHBP  contracts.  In 
addition,  carriers  must  meet  the 
requirements  of  5  U.S.C.  Chapter  89,  and 
5  CFR  Part  890,  and  this  Chapter  16. 

Subpart  16-1.23— Environmental 
Protection 

§  16-1.2300  Scope  of  subpart. 

FPR  subpart  1-1.23  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

PART  16-3— PROCUREMENT  BY 
NEGOTIATION 

Sec. 

16-3.000  Scope  of  part. 

Subpart  16-3.1— Use  of  Negotiation 

16-3.100  Scope  of  subpart. 

16-3.101  General  requirements  for 
negotiation. 

16-3.102  Factors  to  be  considered  in 
negotiating  contracts. 

16-3.104  Disclosure  of  mistakes  after  award. 

Subpart  16-3.2— Circumstances  Permitting 
Negotiation 

16-3.200  Scope  of  subpart. 

16-3.215  Otherwise  authorized  by  law. 

Subpart  16-3.3 — Determinations,  Findings, 
and  Authorities 

16-3.301  General. 

Subpart  16-3.4— Types  of  Contracts 

16-3.400  Scope  of  subpart. 

16-3.401  Types  of  health  benefits  plan 
contracts. 

Subpart  16-3.8— Price  Negotiation  Policies 
and  Techniques 

16-3.800  Scope  of  subpart. 

16-3.801  Basic  policy. 

16-3.802  Preparation  for  negotiation. 
16-3.803  Type  of  contract. 

16-3.804  Conduct  of  negotiations. 

16-3.805  Selection  of  offerors  for  negotiation 
and  award.  ' 

16-3.806  Cost,  profit,  and  price  relationship. 
16-3.807  Pricing  techniques. 

16-3.807-1  General. 


Sec. 

16-3.807-2  Requirements  for  price  or  cost 
analysis. 

16-3.807-3  Cost  or  pricing  data. 

16-3.807-4  Certificate  of  current  cost  or 
pricing  data. 

16-3.807-5  Defective  cost  or  pricing  data. 
16-3.807-6  Refusal  to  provide  cost  or  pricing 
data. 

16-31807-7  Unacceptable  substitutes  for 
pricing  negotiations. 

16-3.807-8  Evaluation  and  pricing  of 
individual  contracts. 

16-3.807-9  Specified  contingencies. 
16-3.807-10  Subcontracting  considerations 
in  cost  analysis. 

16-3.807-11  Overhead  rate  consideration. 
16-3.807-50  Certificate  of  community  rating. 
16-3.808  Service  charge. 

16-3.808-50  Additional  factors  and 
considerations  for  determining  the 
service  charge. 

16-3.80^  Contract  audit  as  a  pricing  aid. 
16-3.810  Exchange  of  information. 

16-3.811  Record  of  price  negotiation. 
16-3.812  Disposition  of  postaward  audits. 
16-3.813  Startup  and  other  nonrecurring 
costs. 

16-3.814  Contract  clauses. 

16-3.814-50  Price  reduction  for  defective 
certificate  of  community  rating.^ 

Subpart  16-3.9— Subcontracting  Policies 
and  Procedures 

16-3.903-2  Review  and  approval  of 
subcontracts. 

16-3.903-50  Subcontract  clause. 

Subpart  16-3.12 — Cost  Accounting 
Standards 

16-3.1200  Scope  of  subpart. 

Authority:  40  U.S.C.  486(c);  5  U.S.C.  8913 

§  16-3.000  Scope  of  part. 

This  part  prescribes  policies  and 
procedures  which  shall  be  observed  by 
OPM  in  connection  with  procurement  by 
negotiation  under  the  Federal 
Employees  Health  Benefits  Program 
(FEHBP). 

Subpart  16-3.1— Use  of  Negotiation 

§  16-3.100  Scope  of  subpart 

This  subpart  deals  with  the  nature 
and  use  of  negotiation  in  the  award  of 
contracts  under  the  Federal  Employees 
Health  Benefits  Program  (FEHBP). 

§  16-3.101  General  requirements  for 
negotiation. 

No  contract  shall  be  entered  into  as  a 
result  of  negotiation  unless  or  until  the 
following  requirements  have  been 
satisfied: 

(a)  any  necessary  determinations  and 
findings  have  been  made  (see  subpart 
16-3.3): 

(b)  such  clearances  or  approvals  as  is 
prescribed  in  applicable  agency 
procedures  have  been  obtained;  and 

(c)  the  prospective  contractor  has  . 
been  determined  to  be  responsible  in 
accordance  with  subpart  16-1.12. 
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§  16-3.102  Factors  to  be  considered  In 
negotiating  contracts. 

FPR  1-3.102  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 
Additional  factors  to  be  considered  are 
provided  in  5  CFR  890.201  and  890.202. 

§  16-3.104  Disclosure  of  mistakes  after 
award. 

FPR  1-3.104  is  applicable  to  the 
administration  of  FEHBP  contracts. 

Subpart  16-3.2— Circumstances 
Permitting  Negotiation 

§  16-3.200  Scope  of  subpart. 

FPR  1-3.200  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-3.215  Otherwise  authorized  by  law. 

(a)  Pursuant  to  the  authority  of  section 
302(c](15)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (41 
U.S.C.  252(c}(15)]  purchases  and 
contracts  may  be  negotiated  without 
formal  advertising  if  “otherwise 
authorized  by  law.”  This  provision 
preserves  the  authority  to  negotiate 
contracts  conferred  by  other  legislation. 

(b)  Contracts  between  OPM  and 
health  benefits  carriers  are  contracted 
for  "without  regard  to  section  5  of  title 
41  or  other  statute  requiring  competitive 
bidding.”  [5  U.S.C.  8902]  This  statutory 
authority  is  construed  to  authorize 
negotiation  pursuant  to  section 
302(c](15)  of  the  Act  and  without  regard 
to  the  advertising  requirements  of 
sections  302(c]  and  303  of  the  Act  (see 
FPR  l-3.215(c)). 

Subpart  16-3.3— Determinations, 
Findings,  and  Authorities 

§  16-3.301  General. 

The  following  sections  regarding 
determinations,  Endings,  and  authorities 
are  applicable  to  the  administration  of 
the  FEHBP  contracts. 

FPR  l-3.302(e) 

FPR  1-3.305 

FPR  1-3.308  (a),  (b),  and  (d) 

Subpart  16-3.4 — Types  of  Contracts 

§  16-3.400  Scope  of  subpart 

This  subpart  (a)  describes  and  defines 
the  types  of  contracts  used  in  the 
Federal  Employees  Health  Benefits 
Program;  (b)  deEnes  the  areas  of 
applicability  in  which  each  type  of 
contract  may  be  used  appropriately  and 
sets  forth  considerations  and  policies 
governing  the  choice  of  type  of  contract; 
and  (c)  imposes  conditions  on  the  use  of 
certain  of  the  available  contract  types. 

§  16-3.401  Type  of  health  benefits  plan 
Contracts. 

—  (a)  The  Federal  Employees  Health 
BeneEts  Act  provides  that  the  OfEce  of 


Personnel  Management  may  contract 
with  qualiEed  carriers.  The  Act  provides 
that  rates  charged  under  these  health 
benefit  plans  shall  reasonably  and 
equitably  reEect  the  cost  of  the  beneEts 
provided.  Two  types  of  contracts  are 
used  in  the  FEHBP,  experience  rated 
and  community  rated.  DeEnitions  and 
explanations  of  these  two  contract  types 
are  contained  in  Part  4,  of  this  Chapter 
16,  “Special  Types  and  Methods  of 
Procurement.” 

(b)  Other  contract  types  or 
combination  of  types  which  will 
promote  the  best  interest  of  the 
Government,  subject  to  the  restrictions 
in  FPR  l-3.401(b)  or  in  5  U.S.C.  8902(i), 
may  be  negoEated  if  appropriate  in  the 
circumstance.  To  the  extent  that  a 
contract  type  other  than  experience 
rated  or  community  rated  is  selected, 
the  relevant  subsacEon  of  FPR  Subpart 
1-3.4  would  apply.  However,  the  cost- 
plus-a-percentage-of-cost  contract  shall 
not  be  used. 

Subpart  16-3.8— Price  Negotiation 
Poiicies  and  Techniques 

§  16-3.800  Scope  of  subpart 

FPR  1-3.800  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 
The  renegotiation  of  rates  or  beneEts  in 
an  FEHBP  contract  constitutes  a 
modiEcation  as  that  term  is  used  in  FPR 
1-3.800. 

§  16-3.801  Basic  policy. 

FPR  1-3.801  is  applicable  to  the 
administration  of  the  FEHBP  contracts 
and  is  supplemented  as  follows:  The 
FEHBP  contract  pricing  team  speciEed 
in  FPR  l-3.801-3(b)(l)  may  include  an 
actuary. 

§  16-3.802  Preparation  for  negotiation. 

The  provisions  of  FPR  l-3.802(a) 
should  be  adapted  to  the  FEHBP 
procedures  and  requirements  as 
speciEed  in  Part  4  of  this  Chapter  16, 
“Special  Types  and  Methods  of 
Procurement”  and  5  CFR  890.203. 

§  16-3.803  Type  of  contract 

FPR  1-3.803  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-3.804  Conduct  of  negotiations. 

FPR  1-3.804  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-3.805  Selection  of  offerors  for 
negotiation  and  award. 

Application  for  approval  of,  and 
proposal  of  amendments  to,  health 
beneEts  plans  should  be  made  according 
to  the  procedures  set  out  in  5  CFR  Part 
890. 


§  16-3.806  Cost  profit  and  price 
relationship. 

FPR  1-3.806  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-3.807  Pricing  techniques. 

§16-3.807-1  General. 

FPR  1-3.807-1  (a)  and  (b)(2)  are 
applicable  to  the  administration  of  the 
FETIBP  contracts. 

§  16-3.807-2  Requirements  for  price  or 
cost  analysis. 

FPR  1-3.807-2  is  applicable  to  the 
administration  of  F^IBP  contracts. 

§  16-3.807-3  Cost  or  pricing  data. 

(a)  FPR  1-3.807-3  is  applicable  to  the 
administration  of  FEHBP  contracts.  To 
clarify  implementation  of  the  cost  or 
pricing  data  requirement  on  the  FEHBP, 
the  following  supplementary  information 
is  provided: 

(1)  A  community  rated  contract  (see 
OPMPR  16-4.152-l(a})  meets  the 
exception  cited  in  l^R  1-3.807- 
3(b)(l)(ii).  Consequently,  the  contracting 
officer  need  not  apply  FPR  l-3.807-3(a) 
to  carriers  offering  community  rated 
plan  contracts.  The  contracting  officer 
may,  however,  require  the  carrier  of  a 
community  rated  plan  to  demonstrate 
that  the  community  rate  is  in  fact  a 
community  rate.  In  any  event,  the  carrier 
shall  be  required  to  submit  a  certificate 
in  accordance  with  OPMPR  16-3.807-50 
certifying  that  the  proposed  rates  are  in 
fact  a  community  rate  as  defined  by 
OPMPR  16-4.151-2. 

Cost  and  pricing  data  may  be  required 
for  any  portion  of  the  proposed  rate  that 
is  not  a  part  of  the  community  rate  if 
that  portion  is  otherwise  in  accordance 
with  the  dollar  criteria  of  FPR  1-3.807-3. 

(2)  Since  cost  or  pricing  data  is  not 
required  for  a  community  rated  contract, 
subcontract  cost  and  pricing  data  as 
referred  to  in  FPR  l-3.807-3(d)(l)  need 
not  be  requested  by  the  contracting 
officer. 

(3)  The  contracting  oElcer  shall 
require  carriers  offering  experience 
rated  plan  contracts  to  submit  written 
cost  or  pricing  data  in  accordance  with 
FPR  1-3.807-3.  Generally,  each 
experience  rated  plan  shall  be  required 
to  submit,  with  its  rate  proposal,  a 
projection  of  its  operations  for 
completion  of  the  current  year  and  for 
succeeding  contract  year(s),  and  to 
explain  the  derivation  of  each  item  in 
the  projection.  Data  supplied  by  the 
carrier  will  be  checked  against  reports 
filed  by  the  carrier  showing  monthly 
paid  claims  inoured  by  quarter  of  each 
year.  The  data  in  these  reports  will  also 
be  verified  by  comparison  to  the 
carrier’s  annual  accounting  statement 
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filed  with  OPM,  The  Office  of  Actuary 
will  review  the  information  filed  by  the 
carrier  and  compare  the  carrier's  data 
with  an  independent  projection 
developed  by  the  actuary. 

(4)  A  carrier  offering  an  experience 
rated  plan  which  is  required  to  submit 
and  certify  cost  or  pricing  data  in 
accordance  with  FPR  1-3.807-3  shall  be 
required  along  with  its  own  submission 
to  submit,  or  arrange  for  the  submission 
of,  cost  or  pricing  data  from  its 
subcontractors  as  stated  in  FPR  1-3.807- 
3(d).  See  OPMPR  16-4.151-13  for 
definition  of  subcontractor. 

(b)  [Reserved] 

§  16-3.807-4  Certificate  of  current  cost  or 
pricing  data. 

Where  a  certificate  of  cost  or  pricing 
data  is  required  in  accordance  with  FPR 
1-3.807-3,  a  certificate  in  the  form 
specified  in  FPR  1-3.807-4  shall  be 
submitted  as  soon  as  practicable  after 
agreement  is  reached  on  the  contract 
subscription  rates. 

§  16-3.807-5  Defective  cost  or  pricing 
data. 

FPR  1-3.807-5  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-3.807-6  Refusal  to  provide  cost  or 
pricing  data. 

FPR  1-3.807-6  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-3.807-7  Unacceptable  substitutes  for 
pricing  negotiations. 

FPR  1-3.807-7  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-3.807-8  Evaluation  and  pricing  of 
individual  contracts. 

FPR  1-3.807-8  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 
Application  of  this  paragraph  should  not 
be  confused  with  the  readjustment  of 
rates  on  an  experience  rated  contract. 
Surpluses  or  deficits  in  reserves  in  the 
preceding  year  on  experience  rated 
contracts  may  be  considered  in  the 
adjustment  of  rates  upon  the  renewal  of 
contracts. 

§  16-3.807-9  Specified  contingencies. 

FPR  1-3.807-9  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 

§  16-3.807-10  Subcontracting 
considerations  in  cost  analysis. 

FPR  1-3.807-10  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 
See  OPMPR  16-4.151-13  for  definition  of 
subcontractor. 

§  16-3.807-11  Overhead  rate 
consideration. 

FPR  1-3.807-11  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 
In  FEHBP,  overhead  (indirect)  costs  are 


components  of  administrative  expenses 
in  the  FEHBP. 

§  16-3.807-50  Certificate  of  community 
rating. 

(a)  Each  carrier  proposing  a 
community  rate  shall  submit  the 
following  certification  with  its  proposal: 
Certificate  of  Community  Rating 

This  is  to  certify  that  the  proposed 
subscription  rate,  subject  to  recognized 
adjustments  allowed  by  OPMPR  16-4.152- 
1(a)(2).  is  a  community  rate  in  accordance 
with  OPMPR  16-4.151-2. 

(b)  If  it  is  determined  that  the 
subscription  rate  (subect  to  the 
adjustments  allowed  by  OPMPR  16- 
4.152-l(a))  is  not  a  community  rate  as 
defined  by  OPMPR  16-4.151-2,  the 
Government  shall  be  entitled  to  an 
adjustment  of  the  price  so  that  it  is  a 
true  community  rate.  If  the  price  of  the 
adjusted  rate  is  lower  than  the 
subscription  rate,  the  Government  will 
be  entitled  to  a  price  reduction.  If  the 
carrier  cannot  or  refuses  to  determine  a 
true  community  rate,  the  Government 
may  require  the  carrier  to  experience 
rate  the  contract  and  if  the  price  for  an 
experience  rated  contract  is  less  than 
the  original  contract  price,  the 
Government  is  entitled  to  a  price 
reduction.  The  clause  set  forth  in 
OPMPR  16-3.814-50  shall  be  inserted  in 
each  community  rated  contract. 

§  16-3.808  Service  charge. 

FPR  1-3.808-1  is  applicable  in  the 
administration  of  FEHBP  contracts.  In 
determining  the  service  charge. 

FEHBP  carriers  shall  apply  the 
principles  set  out  in  FPR  Temporary 
Regulation  61, 46  FR  27645-27649, 
dated  May  21, 1981  in  the 
administration  of  FEHBP  contracts. 

§  16-3.808-50  Factors  and  considerations 
for  determining  the  service  charge. 

(a)  In  the  construction  of  a 
subscription  rate,  the  insurance  industry 
includes  a  charge  known  as 
"retentions”.  Retentions  represent  the 
excess  of  premiums  over  benefit  claim 
expenses  and  subscriber  dividends. 
Retentions  specifically  include 
administrative  expenses,  a  return  to 
stockholders,  if  any,  on  their  capital 
investments,  and  a  contribution  to 
reserves.  In  large  group  contracts,  total 
retention  may  be  established  as  a  result 
of  negotiation  and/or  direct  competition 
among  carriers  seeking  the  employer's 
account. 

(b)  In  FEHBP  community  rated 
contracts,  the  community  rate  is 
assumed  to  include  an  adequate  and 
competitive  retention  charge.  Under 
FEHBP  experience  rated  contracts, 
administrative  expenses  (see  OPMPR 
16-4.153(b))  are  determined  on  the  basis 


of  actual  costs  incurred  and  the  balance 
of  the  retention  charge  is  a  negotiated 
sum.  The  part  that  is  negotiated,  i.e., 
return  to  stockholders  and  contributions 
to  reserves,  is  not  unlike  “profit”  or 
“fee”.  However,  this  negotiated  sum  in 
the  FEHBP  is  known  as  the  “service 
charge”. 

(c)  The  carrier  may  propose  a  service 
charge  for  a  variety  of  reasons,  such  as, 
providing  a  return  to  stockholders  and/ 
or  a  contribution  to  reserves.  However, 
the  carrier's  basis  for  determining  a 
service  charge  may  differ  from  OPM’s 
basis  for  determining  the 
reasonableness  of  a  proposed  service 
charge. 

(d)  The  service  charge  is  a  negotiated 
amount  which  may  or  may  not  be 
proposed  by  an  experience  rated  carrier 
in  the  FEHBP.  If  proposed,  the 
contracting  officer  shall  evaluate  the 
reasonableness  of  the  proposed  service 
charge  on  the  basis  of  the  following 
factors  which  are  directly  pertinent  to 
FEHBP  experience  rated  contracts. 

These  factors  are  solely  for  the  purpose 
of  analysis  by  the  contracting  officer 
and  do  not  represent  a  basis  for  which  a 
carrier  may  claim  a  service  charge. 

(1)  Underwriting  risk.  The  degree  of 
risk  assumed  by  the  carrier  should 
influence  the  amount  of  the  service 
charge.  Although  the  carrier  underwrites 
the  contract,  that  is,  assumes  the  risk  of 
loss  in  any  one  contract  year, 
experience  rating  aims  to  allow  the  loss 
in  any  one  contract  year  to  be  recovered 
in  future  years.  In  effect,  the  contract  is 
redetermined  on  the  basis  of  actual 
costs  incurred.  Consequently,  a  loss  on 
the  contract  can  only  result  if  the 
contract  is  terminated  in  a  year  in  which 
the  contract  has  a  cumulative  deficit  or 
if  the  administrative  cost  ceiling  is 
exceeded.  In  the  first  situation,  the 
contract  might  provide  for  some 
additional  indemnification.  The  amount 
of  service  charge  for  underwriting  risk  in 
this  case  would  be  relatively  less. 
However,  circumstances  in  a  particular 
situation  may  warrant  a  greater 
consideration. 

(2)  Conversions.  The  FEHB  law 
provides  that  for  an  employee  whose 
enrollment  is  ended,  except  by 
cancellation,  the  carrier  must  offer  the 
employee  the  option  to  convert,  without 
evidence  of  good  health,  to  a  nongroup 
contract  providing  health  benefits.  [5 
U.S.C.  8902(g)]  The  potential 
conversions  of  persons  with  preexisting 
conditions  represent  an  underwriting 
risk  that  is  fully  assumed  by  the  carrier 
and  the  service  charge  should  be 
influenced  accordingly. 

(3)  Extent  of  financial  assistance. 
Generally,  the  FEHBP  contracts  are 
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intended  to  be  self-supporting.  The 
premiums  are  paid  to  the  carrier  semi¬ 
monthly  and  are  set  so  as  to  recover  all 
projected  costs,  including  a  reserve  for 
unpaid,  but  incurred  claims. 
Consequently,  premiums  paid  from  the 
Federal  Employees  Health  BeneHts  Fund 
generally  finance  the  cost  of  the 
contract.  Because  of  its  underwriting 
responsibilities,  however,  the  carrier 
may  have  to  finance  contract  operations 
during  periods  of  underwriting  losses 
that  deplete  contract  reserves  until  a 
time  when  premiums  can  be  adjusted  to 
restore  them.  When  contract  funds 
Hnance  FEHBP  costs,  the  service  charge 
should  not  include  a  factor  for  financing. 
When,  due  to  underwriting  losses,  the 
carrier  must  finance  FEHBP  costs,  the 
service  charge  should  include  a  factor 
for  financing.  This  condition  can  be 
recognized  in  the  determination  of 
subscription  rates  when  the  condition 
actually  exists. 

(4)  Carrier’s  performance.  The 
contracting  officer  may  consider 
performance  elements,  such  as,  quality 
of  service  to  subscribers,  timeliness  and 
accuracy  in  processing  benefit  claims, 
health  care  cost  containment,  and 
timeliness  and  accuracy  of  reports 
required  by  0PM.  Where  the  carrier  has 
consistently  achieved  excellent  results 
in  the  foregoing  areas,  this  performaace 
merits  a  proportionately  greater 
opportunity  for  service  charges. 
Conversely,  a  pocw  record  m  this  regard 
may  have  a  negative  influence  on  t^ 
amount  of  the  service  charge. 

(5)  Subcontracting.  Carriers  provide 

health  benefits  plans  for  the  FEHKP 
through  a  wide  variety  of  organizational 
structures  and  contractual 
arrangements.  In  some  instances,  a 
significant  portion  of  the  performance  of 
a  health  benefits  plan  is  subcontracted 
so  that  only  a  minimum  amount  of 
responsibility  or  risk  remains  with  the 
FEHBP  carrier.  The  contracting  oflScer 
shall  ensure  that  in  these  instances  there 
is  no  unreasonable  pyramiding  of  the 
service  charge.  The  service  charge  for 
each  organizational  component  of  the 
contract  shall  be  evaluated  as  to  its 
reasonableness  with  respect  to  the 
services  performed.  a 

(6)  Other  considerations.  In 
renegotiating  a  service  charge  during 
contract  renewals,  the  contracting 
officer  may  also  consider  any  significant 
changes  in  the  health  plan’s  enrollment 
and  changes  in  the  consumer  price 
index. 

§  16-3.809  Contract  audit  as  a  pricing  aid. 

Each  health  benefits  plan  is  audited 
by  the  Audits  Division,  Compensation 
Group,  OPM,  on  a  periodic  basis 
according  to  a  schedule  determined  by 


the  Audits  Division  in  consultation  with 
the  contracting  officer.  The  Audits 
Division  prepares  audit  reports  which 
are  supplied  to  the  contracting  officer 
and  the  Office  of  the  Actuary.  The 
contracting  officer  utilizes  these  audit 
reports  in  evaluating  the  validity  and 
accuracy  of  data  submitted  by  the 
carriers,  in  conducting  negotiations  on 
rates  proposed  by  carriers,  and  in 
evaluating  the  efficiency  and 
effectiveness  of  carrier  operations.  The 
audit  function  as  stated  in  FPR  1-3.809  is 
generally  applicable  to  the 
administration  of  FEHBP  contracts. 
However,  due  to  the  distinctive  nature 
of  the  FEHBP  contracts,  the  contracting 
officer  need  not  make  a  specific  request 
lor  an  audit  review  of  revised 
subscription  rates  on  experience  rated 
contract  renewals.  The  evaluation  of 
projections  and  trends  in  estimating 
health  insurance  subscription  rates 
requires  the  expertise  of  an  actuary.  The 
subscription  rate  estimates  are, 
consequently,  reviewed  by  the  Office  of 
the  Actuary.  One  component  of  the 
estimated  subscription  rate  is  the 
balance  of  the  Special  Reserve,  that  is, 
the  contract  surplus  or  deficit  (see  5  CFR 
890.201(8)].  The  Audits  Division 
conducts  periodic  audits  on  an  historical 
basis  of  carrier  costs  and  thereby 
verifies  the  profniety  of  the  reported 
^;)edal  Reserve  balance.  Althou^  these 
reviews  are  not  labeled  as  preccnitract 
audits,  they  amount  to  audits  of  the 
costs  upon  which  future  subscription 
rates  are  predicated.  Therefore,  in  the 
context  of  the  FEHBP,  a  post-contract 
audit  is  the  functional  equivalent  (rf  the 
precontract  audit  required  by  FPR  1- 
3.80a 


§  16-3  J10  Exchange  of  information. 

FPR  1-3.810  is  applicable  to  the 
administration  of  FEHBP  contracts. 

§16-3.811  Record  of  price  negotiation. 

FPR  1-3.811  is  applicable  to  the 
administration  of  FEHBP  contracts. 

§  16-3.812  Disposition  of  postaward 
audits. 

FPR  1-3.812  is  applicable  to  the 
administration  of  FEHBP  contracts. 

§  16-3.813  Startup  and  other  nonrecurring 
costs. 

In  order  for  a  new  carrier  to  provide 
benefits  on  the  effective  date  of  the 
FEHBP  contract,  a  certain  amount  of 
start-up  costs  are  necessary.  For 
experience  rated  contracts,  the 
contracting  officer  shall  determine 
whether  it  is  the  carrier's  intention  to 
absorb  these  precontract  costs  or  to 
recover  them  from  the  contract.  When 
the  carrier  has  conveyed  its  intention  to 
absorb  any  portion  of  the  start-up  cost. 


there  shall  be  an  express  contractual 
provision  that  such  portion  will  not  be 
charged  to  the  contract. 

§  16-3.814  Contract  clauses. 

The  appropriate  contract  clause 
specified  in  FPR  1-3.814  shall  be 
included  in  each  experience  rated 
FEHBP  contract. 

§  16-3.814-50  Price  reduction  for 
defective  certificate  of  community  rating. 

The  following  clause  shall  be  included 
in  all  contracts  where  the  subscription 
rate  was  established  on  the  basis  of  a 
community  rate: 

Price  Reduction  For  Defective  Certificate  Of 
Community  Rating 

If  it  is  determined  that  the  subscription  rate 
(Subject  to  the  adjustments  allowed  by 
OPMPR  16-4.152-l(a))  is  not  a  community 
rate  as  defined  by  OP^R  16-4.151-2,  the 
Government  will  be  entitled  to  an  adjustment 
of  the  price  so  that  it  is  a  true  community 
rate.  If  the  carrier  cannot  or  refuses  to 
determine  a  true  community  rate,  the 
Government  may  require  the  carrier  to 
experience  rate  the  contract.  The  experience 
rated  price  shall  be  determined  on  the  basis 
of  actual  costs  incurred  in  accord  with  41 
CFR  1-15.2,  including  a  fair  and  reasonable 
service  charge.  If  the  price  of  the  adjusted 
community  rate,  or  if  there  is  no  community 
rate,  the  experience  rate,  is  less  than  the 
original  subscription  price,  the  price  of  this 
Gontsaet  skafi  be  reduced  according. 

Refunds  due  the  Govemment  shall  be  used  to 
redooe  fatare  FBffiP  subscriptiou  (diarges  of 
the  eairier.  < 

Subpart  16-3.9— Subcontracting 
PoUaias  and  Procadurea 

§  16-3.903-2  Review  and  approviy  of 
subcontracts. 

FPR  1-2.903-2  is  applicable  to  the 
administration  of  the  FEHBP  contracts. 
Under  experience  rated  FEHBP 
contracts,  advance  approval  shall  be 
required  on  all  subcontracts  or 
modifications  to  subcontracts  the  price 
of  which  exceeds  $25,000  and  which 
[Hovide  for  administration  of  the 
carrier’s  FEHB  plan.  Administration  is 
defined  as  enrollment  and  eligibility 
determinations,  adjudication  and 
payment  of  benefits,  and/or 
underwriting.  The  subcontract  clause 
specified  in  OPMPR  16-3.903-50  shall  be 
included  in  each  experience  rated 
contract. 

§  16-3.903-50  Subcontract  clause. 
Subcontracts 

(a)  The  Contractor  shall  notify  the 
Contracting  Officer  reasonably  in  advance  of 
entering  into  any  subcontract  or  subcontract 
modification  if  ffie  subcontract  exceeds 
$25,000  and  provides  for  administration  of  the 
carrier's  FETO  plan.  Administration  is 
defined  as  enrollment  and  eligibility 
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determinations,  adjudication  and  payment  of 
benefits,  and/or  underwriting. 

(b)  The  advance  notification  required  by 
paragraph  (a)  above  shall  include; 

(i)  A  description  of  the  services  to  be  called 
for  by  the  subcontract; 

(ii)  Identification  of  the  proposed 
subcontractor  and  an  explanation  of  why  and 
how  the  proposed  subcontractor  was 
selected: 

(iii)  The  proposed  subcontract  price, 
together  with  the  Contractor’s  cost  or  price 
analysis  thereof; 

(iv)  The  subcontractor's  current,  complete, 
and  accurate  cost  or  pricing  data  and 
Certiflcate  of  Current  Cost  or  Pricing  Data, 
when  such  data  and  certiHcates  are  required 
by  other  provisions  of  this  contract  to  be 
obtained  from  the  subcontractor; 

(v)  IdentiHcation  of  the  type  of  subcontract 
to  be  used; 

(vi)  A  memorandum  of  negotiation  which 
sets  forth  the  principal  elements  of  the 
subcontract  price  negotiations.  A  copy  of  this 
memorandum  shall  be  retained  in  the 
Contractor's  file  for  the  use  of  Government 
reviewing  authorities.  The  memorandum  shall 
be  in  sufficient  detail  to  reflect  the  most 
significant  considerations  controlling  the 
establishment  of  initial  or  revised  prices.  The 
memorandum  should  include  an  explanation 
of  why  cost  or  pricing  data  was,  or  was  not. 
required  and,  if  it  was  not  required  in  the 
case  of  any  price  negotiation  in  excess  of 
$100,000,  a  statement  of  the  basis  for 
determining  that  the  price  resulted  from  or 
was  based  on  adequate  price  competition, 
established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public,  or  prices  set 
by  law  or  regulation.  If  cost  or  pricing  data 
was  submitted  and  a  certificate  of  cost  or 
pricing  data  was  required,  the  memorandum 
shall  reflect  the  extent  to  which  reliance  was 
not  placed  upon  the  factual  cost  or  pricing 
data  submitted  and  the  extent  to  which  this 
data  was  not  used  by  the  Contractor  in 
determining  the  total  price  objective  and  in 
negotiating  the  final  price.  The  memorandum 
shall  also  reflect  the  extent  to  which  it  was 
recognized  in  the  negotiation  that  any  cost  or 
pricing  data  submitted  by  the  subcontractor 
was  not  accurate,  complete,  or  current;  the 
action  taken  by  the  Contractor  and  the 
subcontractor  as  a  result;  and  the  effect,  if 
any,  of  such  defective  data  on  the  total  price 
negotiated.  Where  the  total  price  negotiated 
differs  significantly  from  the  Contractor's 
total  price  objective,  the  memorandum  shall 
explain  this  diflerence; 

(vii)  When  incentives  are  used,  the 
memorandum  of  negotiation  shall  contain  an 
explanation  of  the  incentive  fee  profit  plan 
identifying  each  critical  performance  element, 
management  decisions  used  to  quantify  each 
incentive  element,  reasons  for  incentives  on 
particular  performance  characteristics,  and  a 
brief  summary  of  trade-off  possibilities 
considered  as  to  cost,  performance,  and  time; 
and 

(viii)  The  Subcontractor's  Disclosure 
Statement  or  Certificate  relating  to  Cost 
Accounting  Standards  when  such‘  data  are 
required  by  other  provisions  of  this  contract 
to  be  obtained  from  the  subcontractor. 

(c)  The  Contractor  shall  not  enter  into  any 
subcontract  for  which  advance  notification  to 


the  Contracting  Officer  is  required  by  this 
clause,  without  the  prior  written  consent  of 
the  Contracting  Officer,  Provided,  that  the 
Contracting  O^icer  in  his  discretion,  may 
ratify  in  writing  any  subcontract.  Such 
ratification  shall  constitute  the  consent  of  the 
Contracting  Ofiicer  required  by  this 
paragraph. 

(d)  Consent  by  the  Contracting  Officer  to 
any  subcontract  or  any  provisions  thereof 
shall  not  be  construed  to  be  a  determination 
of  the  acceptability  of  any  subcontract  price 
or  of  any  amount  paid  under  any  subcontract 
or  to  relieve  the  Contractor  of  any 
responsibility  for  performing  this  contract, 
unless  such  approval  or  consent  specifically 
provides  otherwise. 

(e)  The  Contractor  agrees  that  no 
subcontract  placed  under  this  contract  shall 
provide  for  payment  on  a  cost-plus-a- 
percentage-of-cost  basis. 

Subpart  16-3.12— Cost  Accounting 
Standards 

§  16-3.1200  Scop#  of  subpart. 

The  portions  of  FPR  1-3.12  applicable 
to  the  administration  of  FEHBP 
contracts  are  summarized  as  follows: 

(a)  Disclosure  statements  are  not 
required  under  FEHBP  contracts  (FPR  1- 

3.1203- 1) 

(b)  Cost  Accounting  Standards  are 
applicable  to  FEHBP  contracts  which 
will  usually  meet  the  criteria  for  the 
modified  contract  clause  (FPR  1-3.1204- 
2(b])  except  that  the  following  FEHBP 
contracts  would  be  exempt  from  CAS 
coverage  in  accordance  with  FPR  1- 

3.1203- 2(c): 

(1)  Community  rated  contracts, 

(2)  Small  business  concern  contracts. 

(3)  Contracts  under  $500,000  unless 
the  carrier  is  performing  CAS  covered 
contracts,  in  which  case  the  FEHBP 
contract  would  be  exempt  if  the  amount 
of  the  contract  is  under  ^00,000. 

PART  16-4— SPECIAL  TYPES  AND 
METHODS  OF  PROCUREMENT 

Subpart  16-4.1— Federal  Employees  Health 
Benefits  Contracts 

Sec. 

16-4.150  Scope  and  applicability  of  part. 
16-4.151  Definition  of  terms. 

16-4.151-1  Carrier. 

16-4.151-2  Community  rate. 

16-4.151-3  Contractor. 

16-4.151-4  Contract  modification. 
16-4.151-5  Contracting  officer. 

16-4.151-6  Director. 

16-4.151-7  Experience  rate. 

16-4.151-8  FEHBP. 

16-4.151-9  Government-wide  plans. 
16-4.151-10  Health  benefits  plan. 
16-4.151-11  Negotiation. 

16-4.151-12  OPM. 

16-4.151-13  Subcontractor. 

16-4.152  Policies  and  procedures. 
16-4.152-1  Types  of  health  benefits  plan 
contracts. 

16-4.152-2  Types  of  health  plans. 


Sec, 

16-4.152-3  Applications  to  participate  in  the 
FEHB  Program. 

16-4.152-4  Proposals  of  existing  FEHBP 
carriers. 

16-4.152-5  Program  requirements — 
information  required  of  participating 
FEHBP  plans. 

16-4.153  Cost  of  benefits  provided  under 
experience  rated  contracts. 

Authority:  40  U.S.C.  486(c);  5  U.S.C.  8913. 

Subpart  16-4.1— Federal  Employees 
Health  Benefits  Contracts 

§  16-4.150  Scope  and  applicability  of  part. 

This  part  describes  the  principal  types 
of  FEHBP  contracts  and  sets  forth 
policies  and  procedures  used  in 
connection  with  the  procurement  of 
health  insurance  coverage  under  the 
Federal’EmpIoyees  Health  Benefits 
Program. 

§  16-4.151  Definition  of  terms. 

For  the  purposes  of  this  chapter,  and 
unless  otherwise  indicated,  the 
following  terms  have  the  meaning  set 
forth  in  this  subpart. 

§  16-4,151-1  Carrier. 

“Carrier”  means  a  voluntary 
association,  corporation,  partnership,  or 
other  nongovernmental  organization 
which  is  lawfully  engaged  in  providing, 
paying  for,  or  reimbursing  the  cost  of, 
health  services  under  group  insurance 
policies  or  contracts,  medical  or  hospital 
service  agreements,  membership  or 
subscription  contracts,  or  similar  group 
arrangements,  in  consideratiofi  of 
premiums  or  other  periodic  charges 
payable  to  the  carrier,  including  a  health 
benefits  plan  duly  sponsored  or 
underwritten  by  an  employee 
organization.  (5  U.S.C.  8901(7) 

§  16-4.151-2  Community  rate. 

“Community  rate”  means  a  rate  of 
payment  whic^  is  equivalent  to  that 
charged  on  the  effective  date  to  all 
subscriber  groups  of  the  carrier  for  the  ^ 
same  contract  period  for  the  same  level 
of  health  benefits.  The  rate  of  payment 
will  be  determined  without  regard  to  the 
differences  among  the  subscriber  groups 
in  actual  or  projected  utilization  of 
health  care  services,  except  that  rates 
may  be  determined  for  individuals  and 
families  by  classes  if  such  rates  are 
equivalent  across  all  subscriber  groups 
for  all  individuals  in  the  same  class  and 
for  all  families  of  similar  composition  in 
the  same  class. 

§16-4.151-3  Contractor. 

“Contractor”  means  carrier. 
§16-4.151-4  Contract  modification. 

“Contract  modification”  means  any 
written  alteration  in  the  requirements. 
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rates,  or  other  contract  provisions  of  an 
existing  contract,  whether  accomplished 
by  unilateral  action  in  accordance  with 
a  contract  provision  or  by  mutual  action 
of  the  carrier  and  OPM. 

§  16-4.151-5  Contracting  officer. 

“Contracting  officer”  means  an 
official  designated  to  enter  into  or 
administer  contracts  and  make  related 
determinations  and  findings. 

§16-4.151-6  Director. 

“Director"  means  the  Director,  Office 
of  Personnel  Management. 

§  16-4.151-7  Experience  rate. 

“Experience  rate”  means  a  rate  for  a 
given  group  which  is  the  product  of  that 
group's  actual  paid  claims, 
administrative  expenses,  retentions,  and 
estimated  claims  incurred  but  not 
reported,  adjusted  for  benebt 
modifications,  utilization  trends,  and 
trends  in  the  economy. 

§16-4.151-8  FEHBP. 

“FEHBP”  means  the  Federal 
Employees  Health  Benefits  Program. 

§  16-4.151-9  Government-wide  pians. 

“Government-wide  plans”  means  the 
service  benefit  plan  and  the  indemnity 
benefit  plan  as  referred  to  in  5  U.S.Q 
8903  (1]  and  (2). 

§  16-4.151-10  Health  benefits  plan. 

“Health  bei;efits  plan”  means  a  group 
insurance  policy  or  contract,  medical  or 
hospital  service  agreement,  membership 
or  subscription  contract,  or  similar  group 
arrangements  provided  by  a  carrier  for 
the  purpose  of  providing,  paying  for.  or 
reimbursing  expenses  for  health 
services.  (5  U.S.C.  8901(6) 

§16-4.151-11  Negotiation. 

“Negotiation”  means  the  procedure 
for  making  contracts  without  formal 
advertising. 

§16-4.151-12  OPM. 

“OPM“  means  the  Office  of  Personnel 
Management 

§  16-4.151-13  Subcontractor. 

“Subcontractor"  means  one  who 
performs  for  and  takes  from  the  prime 
contractor  a  specific  part  of  the  original 
requirements  of  the  prime  contract  In  a 
contract  for  health  insurance,  original 
requirements  comprise  administration  of 
the  carrier’s  FEHB  pleui.  Administration 
is  defined  as  enrollment  and  eligibility 
detenpinations,  adjudication  and 
payment  of  benefits  and/or 
underwriting.  In  a  contract  for  health 
services,  as  in  a  comprehensive  plan 
group  practice  type  arrangement 
original  requirements  comprise  the 


provision  of  medical  services  through 
groups  of  physicians  as  defined  by  5 
U.S.C.  8903(4)(A]  and  administration  of 
the  carrier’s  FEHB  plan.  Administration 
is  defined  as  enrollment  and  eligibility 
determinations,  adjudication  and 
payment  of  benefits,  and/or 
underwriting. 

§  16-4.152  Policies  and  procedures. 

§  16-4.152-1  Types  of  health  benefits  plan 
contracts. 

Chapter  89,  Title  5,  United  States 
Code,  authorizes  the  Office  of  Personnel 
Management  to  enter  into  contracts  with 
health  benefits  carriers  to  provide  health 
benefits  coverage  for  Federal  employees 
and  annuitants.  Contracts  between  OPM 
and  health  benefits  carriers  are  of  two 
principal  types,  community  rated  and 
experience  rated. 

(a)  Community  rated  contract.  In  a 
community  rated  contract: 

(1)  The  subscription  charge  per 
subscriber  is  fixed  for  the  term  of  the 
contract  and  is  not  subject  to 
redetermination: 

(2)  The  subscription  charge  consists  of 
the  community  rate  as  defined  in 
OPMPR  16-4.151-2,  subject  to 
recognized  adjustments  allowed  by  this 
paragraph.  The  adjustments  represent  (i) 
certain  additional  benefits  above  the 
basic  package  may  be  provided  to 
Federal  subsmbers  (the  costs  of  these 
benefits  are  referred  to  as  “benefit 
loadings”):  and  (li)  minor  adjustments 
from  the  community  rate  may  be  made 
in  the  rate  charged  to  Federal 
subscribers  to  cover  unique 
requirements  of  the  Federal  Employees 
Health  Benefits  Program  (these 
adjustments  are  referred  to  as  “standard 
loadings”  and  in  some  cases  may  be 
cost  reductions  (negative  loadings)]. 
Where,  because  of  lead-time 
requirements  in  rate  negotiations,  an 
estimated  community  rate  is  used,  and 
subsequently  the  actual  community  rate 
turns  out  to  difrer  from  the  estimated 
rate,  some  readjustment  may  be  made. 

(b)  Experience  rated  contract.  (1)  In 
an  experienced  rated  contract,  the 
subscription  charge  per  subscriber  is 
fixed  at  the  beginning  of  the  contract 
term,  but  is  subject  to  redetermination 
based  upon  actual  cost  incurred.  (See 
OPMPR  18-4.1531 

(2)  If  upon  redetermination  there  is  a 
surplus  of  the  subscription  charges 
collected  by  the  carrier  over  the  cost  of 
providing  the  benefits,  the  surplus  is 
carried  forward  to  the  next  contract 
term  as  a  positive  balance  in  an  account 
called  the  “special  reserve.”  Conversely, 
if  the  cost  of  providing  the  benefits 
exceeds  the  subscription  charges 
collected,  the  deficit  is  carried  forward 


to  the  next  contract  term  as  a  negative 
special  reserve  balance.  'The  special 
reserve  balance  becomes  a  factor  in 
determining  subscription  charges  for  the 
next  contract  term. 

(3)  Subscription  charges  held  by  the 
carrier  which  are  in  excess  of  the  funds 
needed  to  discharge  promptly  the 
obligations  incurred  imder  the  FEHBP 
contract  must  be  invested  and  the 
income  derived  from  the  invested  funds 
must  be  credited  to  the  special  reserve. 
(See  5  CFR  890.201(a)(8)] 

§  16-4.152-2  Types  of  health  plans. 

OPM  contracts  for  the  following 
health  benefits  plans: 

(a)  Service  Benefit  Plan 

(b)  Indemnity  Benefit  Plan 

(c)  Employee  Organization  Plans 

(d)  Comprehensive  Medical  Plans 

A  description  of  these  plans  is  set  out  at 
5  U.S.C.  8903. 

§  16-4.1 52-3  Applications  to  participate  in 
the  FEHB  Program. 

By  regulation  (5  CFR  890.203), 
applications  from  carriers  for 
participation  in  the  FEHBP  shall  be 
accepted  only  for  comprehensive 
medical  plans  and  shall  be  submitted  by 
March  31  preceding  the  contract  year  to 
which  they  refer.  In  its  solicitation  for 
new  plans,  OPM  shall  request  detailed 
information  of  each  carrier  expressing 
interest  in  participating  in  the  FEHBP. 
The  Offise  of  the  Assistant  Director  for 
Insurance  Programs  shall  evaluate  the 
information  received  as  set  out  in  5 
U.S.C.  Chapter  89,  5  CFR  Part  890,  and 
this  Chapter  16,  and  the  contracting 
officer  shall  notify  carriers  meeting 
these  requirements  of  their  approval  to 
participate  in  the  FEHBP  during  the 
following  contract  year.  Since  each 
application  is  considered  on  its  own 
merits,  there  is  no  competition  between 
offerors  as  is  the  case  in  other  types  of 
procurements.  Negotiation  for  benefits 
and  rates  shall  be  completed  no  later 
than  September  30  preceding  the 
contract  year  to  which  they  apply. 

§  16-4.152-4  Proposals  of  existing  FEHBP 
carriers. 

For  plans  which  are  under  contract 
with  OPM,  a  “call  letter”  shall  be  issued 
to  the  carrier  on  or  about  March  1  of 
each  year  soliciting  benefits  and  rate 
proposals.  Negotiation  for  new  benefits 
shall  begin  on  May  1,  and  all  benefit  and 
rate  negotiations  shall  be  completed  no 
later  than  September  30  preceding  the 
contract  year  to  which  they  apply. 
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§  16-4.152-5  Program  requirements— 
information  required  of  participating 
FEHBP  carriers. 

(a)  At  the  times  and  in  the  form 
specified  by  OPM,  participating  carriers 
shall  submit  the  following:  enrollment 
data,  utilization  data,  and  a  statement  of 
program  financial  operations  including 
the  corresponding  Certified  Public 
Accountant’s  statement  on  carrier 
operations. 

(b)  The  Office  of  the  Assistant 
Director  for  Insurance  shall  review  the 
data  to  evaluate  the  management  of 
financial  and  other  resources. 
Information  obtained  in  the  analysis  of 
these  reports  shall  be  used  in 
determining  the  carrier’s  continuing 
ability  to  meet  the  statutory  and 
regulatory  requirements  of  5  U.S.C. 
Chapter  89,  5  CFR  Part  890,  and  the 
requirements  of  this  Chapter  16. 

§  1 6-4. 153  Cost  of  benefits  provided 
under  experience  rated  contracts. 

In  an  experience  rated  contract,  the 
cost  of  benefits  provided  represents  the 
actual  costs  incurred  under  the  contract. 
The  actual  costs  of  the  contract  consist 
of  the  benefit  payments  made  or 
accrued,  plus  administrative  expenses 
incurred  in  adjudicating  benefit  claims 
and  in  the  general  operations  of  the 
carrier,  plus  the  service  charge  and  less 
investment  income  earned.  In  the 
absence  of  specific  contract  terms  to  the 
contrary,  contract  costs  will  be 
classified  in  accordance  with  the 
following  criteria:  « 

(a)  Benefits.  Benefit  costs  consist  of 
payments  made  and  liabilities  incurred 
for  covered  health  care  services  on  the 
behalf  of  FEHBP  subscribers,  less  any 
refunds,  rebates,  allowances  or  other 
credits  received.  If  the  FEHBP  benefit 
costs  must  be  determined  on  an  indirect 
basis,  the  cost  shall  be  determined  in 
accordance  with  FPR  1-15.203. 

(b)  Administrative  expenses. 
Administrative  expenses  consist  of  ail 
allocable,  allowable  and  reasonable 
expenses  incurred  in  the  adjudication  of 
subscriber  benefit  claims  or  incurred  in 
the  carrier’s  overall  operation  of  the 
business.  Unless  otherwise  stated  in  the 
contract,  administrative  expenses 
include,  in  part:  all  taxes  including 
premium  taxes,  insurance  and 
reinsurance  premiums,  medical  and 
dental  consultants  used  in  the 
adjudication  process,  concurrent  care 
review  when  not  billed  by  a  health  care 
provider  and  other  forms  of  utilization 
review,  the  cost  of  maintaining 
eligibility  files,  and  legal  expenses 
incurred  in  the  litigation  of  benefit 
payments.  *rhe,  amounts  charged  to  the 
contract  shall  be  actual,  necessary 
expenses  incurred  in  connection  with 


administration  of  the  contract, 
determined  on  an  equitable  and 
reasonable  basis,  with  proper 
justification  and  accounting  support, 
and  in  accordance  with  FPR  1-15.2. 
Administrative  expenses  exclude  the 
cost  of  carrier  personnel,  equipment, 
and  facilities  directly  used  in  the 
delivery  of  health  care  services,  which 
are  benefit  costs,  and  the  expense  of 
managing  the  FEHBP  investment 
program  which  is  a  reduction  of 
investment  income  earned. 

(c)  Investment  income.  The  carrier  is 
required  to  invest  and  reinvest  all  funds 
on  hand,  including  any  in  the  special 
reserve  or  any  attributable  to  the 
reserve  for  incurred  but  unpaid  claims, 
which  are  in  excess  of  the  funds  needed 
to  discharge  promptly  the  obligations 
incurred  under  the  contract.  Investment 
income  represents  the  net  amount 
earned  by  the  carrier  after  deducting 
investment  expenses  as  a  result  of 
investing  the  FEHBP  funds. 
Consequently,  the  contracting  officer 
shall  insert  the  clause  at  OPMPR 18- 
7.503-6.  The  direct  or  allocable  indirect 
expenses  incurred  in  managing  the 
investment  program,  such  as,  consultant 
or  management  fees  are  chargeable 
against  the  investment  income  earned.  It 
is  possible  that  a  negative  investment 
income  earned  figure  can  result  if  the 
costs  of  managing  the  investment 
program  exceed  the  investment  income 
earned. 

(d)  Service  charge.  The  service  charge 
is  a  negotiated  sum  (see  OPMPR  16- 
3.808). 

(e)  Other  items.  (1)  Mandatory 
statutory  reserves.  Charges  for 
mandatory  statutory  reserves  are  not 
allowable  unless  specifically  provided 
for  in  the  contract.  When  the  term 
“mandatory  statutory  reserve"  is 
specifically  identified  as  an  allowable 
contract  charge  without  further 
definition  or  explanation,  it  means  a 
requirement  imposed  by  State  law  upon 
the  carrier  to  set  aside  a  specific  amount 
or  rate  of  funds  into  a  restricted  reserve 
that  is  accounted  for  separately  from  all 
other  reserves  and  surpluses  of  the 
carrier  and  which  may  be  used  only 
with  the  specific  approval  of  the  State 
official  designated  by  law  to  make  such 
approvals.  The  amount  chargeable  to 
the  contract  may  not  exceed  an 
allocable  portion  of  the  amount  actually 
set  aside.  If  the  statutory  reserve  is  no 
longer  required  for  the  purpose  for 
which  if  was  created,  and  these  funds 
become  available  for  the  general  use  of 
the  carrier,  a  pro  rata  share  based  upon 

.  FEHBP’ s  contribution  to  the  total 
carrier’s  set  aside  shall  be  returned  to 
the  FEHBP  in  accordance  with  FPR  1- 
15.201-5. 


(2)  Premium  taxes.  When  the  term 
"premium  taxes”  is  used  in  the  contract 
without  further  definition  or 
explanation,  it  means  a  tax  imposed  by 
State  or  local  statutes  upon  the  carrier’s 
gross  or  net  premiums  received. 

PART  16.7— CONTRACT  CLAUSES 
Subpart  16-7.50 — FEHBP  Contract  Clauses 

Sec. 

16-7.500  Scope  of  subpart. 

16-7.502  Required  clauses. 

16-7.502-1  Definitions. 

16-7.502-2  Disputes. 

16-7.502-3  Equal  opportunity. 

16-7.502-4  Officials  not  to  benefit. 

16-7.502-5  Covenant  against  contingent 
fees. 

16-7.502-6  Pricing  of  adjustments. 

16-7.502-7  Employment  of  the  handicapped. 
16-7.502-8  Clean  air  and  water. 

16-7.502-9  Examination  of  records  by  the 
Comptroller  General. 

16-7.502-10  Confidentiality  of  records. 
16-7.502-11  Convict  labor. 

16-7.502-12  Listing  of  employment  openings. 
16-7,502-13  Preference  for  U.S.  flag  air 
carriers. 

16-7.503  Clauses  to  be  used  in  experience 
rated  contracts. 

16-7.503-1  Price  reduction  for  defective  cost 
or  pricing  data. 

16-7.503-2  Audit  and  records. 

16-7.503-3  Subcontractor  cost  and  pricing 
data. 

16-7.503-4  Cost  accounting  standards. 
16-7.503-5  Subcontracts. 

16-7.503-6  Investment  income. 

16-7.504  Clauses  to  be  used  in  community 
rated  contracts. 

16-7.504-1  Price  reduction  for  defective 
certificate  of  community  rating. 
16-7.504-2  Audit  and  records. 

Authority:  40  U.S.C.  486(c):  5  U.S.C.  8913. 

Subpart  16-7.50— FEHBP  Contract 
Clauses 

§  16-7.500  Scope  of  subpart 

This  subpart  sets  forth  contract 
clauses  for  use  in  all  FEHBP  contracts. 

§  16-7.502  Required  clauses. 

The  clauses  set  forth  in  this  §  16-7.502 
shall  be  attached,  included  in,  or 
incorporated  by  reference  in  all  FEHBP 
contracts. 

§16-7.502-1  Definitions. 

Insert  the  clauses  set  forth  in  FPR  1- 
7.102-1. 

§16-7.502-2  Disputes. 

Insert  a  clause  conforming  in 
substance  to  the  following  clause  as  set 
forth  in  Temporary  Regulation  55,  45  FR 
35815,  dated  May  28, 1980: 

Disputes  Clause 

(a)  This  contract  is  subject  to  the  Contract 
Disputes  Act  of  1978  (Pub.  L  95-563). 
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(b)  Except  as  provided  in  the  Act,  all 
disputes  arising  under  or  relating  to  this 
contract  shall  be  resolved  in  accordance  with 
this  clause. 

(c) (i)  As  used  herein,  “claim”  means  a 
written  demand  or  assertion  by  one  of  the 
parties  seeking  as  a  legal  right,  the  payment 
of  money,  adjustment  or  interpretation  of 
contract  terms,  or  other  relief,  arising  under 
or  relating  to  this  contract. 

(ii]  A  voucher,  invoice,  or  request  for 
payment  that  is  not  in  dispute  when 
submitted  is  not  a  claim  for  the  purposes  of 
the  Act  However,  where  such  submission  is 
subsequently  not  acted  upon  in  a  reasonable 
time,  or  disputed  either  as  to  liability  or 
amount,  it  may  be  converted  to  a  claim 
pursuant  to  the  Act. 

(iii)  A  claim  by  the  contractor  shall  be 
made  in  writing  and  submitted  to  the 
contracting  officer  for  decision.  A  claim  by 
the  Government  against  the  contractor  shall 
be  subject  to  a  decision  by  the  Contracting 
Officer. 

(d)  For  contractor  claims  of  more  than 
$50,000  the  contractor  shall  submit  with  the 
claim  a  certffication  that  the  claim  is  made  in 
good  faith;  the  supporting  data  are  accurate 
and  complete  to  the  best  of  the  contractor’s 
knowledge  and  belief;  and  the  amount 
requested  accurately  reflects  the  contract 
adjustment  for  which  the  contractor  believes 
the  Government  is  liable.  The  certification 
shall  be  executed  by  the  contractor  if  an 
individual  When  the  contractor  is  not  an 
individual  the  certification  shall  be  executed 
by  a  senior  official  in  charge  at  the 
contractor’s  plan  or  location  involved,  or  by 
having  overall  responsibility  for  the  conduct 
of  the  contractor’s  ai^airs. 

(e)  For  contractor  claims  of  $50,000  or  less, 
the  Contracting  Officer  must  render  a 
decision  within  60  days.  For  contractor 
claims  in  excess  of  $50,000  the  Contracting 
Officer  must  decide  the  claim  within  60  days 
or  notify  the  contractor  of  the  date  when  the 
decision  will  be  made. 

(f)  The  Contracting  Officer's  decision  shall 
be  final  unless  the  contractor  appeals  or  files 
a  suit  as  provided  in  the  Act. 

(g)  The  authority  of  the  Contracting  Officer 
under  the  Act  does  not  extend  to  claims  or 
disputes  which  by  statute  or  regulation  other 
agencies  are  expressly  authorized  to  decide. 

(h)  Interest  on  the  amount  found  due  on  a 
contractor  claim  shall  be  paid  from  the  date 
the  claim  is  received  by  the  Contracting 
Officer  until  the  date  of  payment. 

(i)  Except  as  the  parties  may  otherwise 
agree,  pending  Hnal  resolution  of  a  claim  by 
the  contractor  arising  under  the  contract  the 
contractor  shall  proceed  diligently  with  the 
performance  of  the  contract  in  accordance 
with  the  contracting  officer’s  decision. 

§  16-7.502-3  Equal  opportunity. 

Insert  the  clause  set  forth  in  FPR  1- 
12.803-2. 

§  16-7.502-4  Officials  not  to  benefit 

Insert  the  clause  set  forth  in  FPR  1- 

7.102-17. 


§  16-7.502-5  Covenant  against  contingent 
fees. 

Insert  the  clause  set  forth  in  FPR  1- 
1.503. 

§  16-7.502-6  Pricing  of  adjustments. 

Insert  the  clause  set  forth  in  FPR  1- 

7.102-20. 

§  16-7.502-7  Employment  of  the 
handicapped. 

Insert  the  clause  set  forth  in  FPR  60- 
741.4  (Temporary  Regulation  38, 41  FR 
22817,  dated  June  7, 1976]  in  all  contracts 
and  subcontracts  of  $2,500  or  more: 

Employment  of  the  Handicapped 

(a)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  physical  or  mental 
handicap  in  regard  to  any  position  for  which 
the  employee  or  applicant  for  employment  is 
qualiRed.  The  Contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment,  and  otherwise  treat  qualified 
handicapped  individuals  without 
discrimination  based  upon  their  physical  or 
mental  handicap  in  all  employment  practices 
such  as  the  following:  employment, 
upgrading,  demotion  or  transfer,  recruitment 
or  recruitment  advertising;  layoff  or 
termination,  rates  of  pay  or  other  forms  of 
compensation,  and  selection  for  training, 
including  apprenticeship. 

(b)  The  contractor  agrees  to  comply  with 
the  rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor  issued  pursuant  to  the 
Rehabilitation  Act  of  1973,  as  amended. 

(c)  In  the  event  of  the  contractor’s 
noncompliance  with  the  requirements  of  this 
clause,  actions  for  noncompliance  may  be 
taken  in  accordance  with  the  rules, 
regulations  and  relevant  orders  of  the 
Secretary  of  Labor  issued  pursuant  to  the 
Act. 

(d)  The  contractor  agrees  to  post  in 
conspicuous  places,  available  to  employees 
and  applicants  for  employment,  notices  in  a 
form  to  be  prescribed  by  the  Pirector,  Office 
of  Federal  Contract  Compliance  Programs, 
Department  of  Labor,  provided  by  or  through 
the  contracting  officer.  Such  notices  shall 
state  the  contractor’s  obligation  under  the 
law  to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified 
handicapped  employees  and  applicants  for 
employment,  and  the  rights  of  applicants  and 
employees. 

(e)  'The  contractor  will  notify  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement  or  other  contract  understanding, 
that  the  contractor  is  bound  by  the  terms  of 
section  503  of  the  Act  and  is  committed  to 
take  affirmative  action  to  employ  and 
advance  in  employment  physically  and 
mentally  handicapped  individuals. 

(f)  The  contractor  will  include  the 
provisions  of  this  clause  in  every  subcontract 
or  purchase  order  of  $2,500  or  more  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
section  503  of  the  Act,  so  that  such  provisions 
will  be  binding  upon  each  subcontractor  or 
vendor.  The  contractor  will  take  such  action 


with  respect  to  any  subcontractor  or 
purchase  order  as  the  Director,  Office  of 
Federal  Contract  Compliance  Programs,  may 
direct  to  enforce  such  provisions,  including 
action  for  noncompliance. 

§  16-7.502-6  Clean  air  and  water. 

Insert  the  clause  prescribed  by  FPR  1- 
1.2302-2. 

§  16-7.502-9  Examination  of  records  by 
the  Comptroller  General 

Insert  the  clause  set  forth  in  Fm  1- 

7.103-3. 

§  16-7.502-10  Confidentiality  of  records. 

Insert  the  following  clause  in  all 
FEH6P  contracts. 

Confidentiality  of  Records 

(a)  The  Carrier  shall  use  the  personal  data 
on  enqiloyees  and  annuitants  which  is 
provided  it  by  Agencies  and  OPM,  including 
social  security  numbers,  for  only  those 
routine  uses  stipulated  for  the  data  and 
published  annally  in  the  Federal  Register  as  a 
part  of  OEM’s  notice  of  systems  of  records. 

(b)  The  Carrier  shall  also  hold  all  medical 
records,  and  information  relating  thereto,  of 
Federal  subscribers  and  family  members 
confidential  except  as  follows: 

(1)  As  my  be  reasonably  necessary  for  the 
administration  of  this  contract;  . 

(2)  As  authorized  by  the  patient  or 
guardian; 

(3)  As  disclosure  is  necessary  to  permit 
government  officials  having  authority  to 
investigate  and  prosecute  alleged  criminal 
actions; 

(4)  To  make  audits  of  the  contract; 

(5)  As  necessary  to  carry  out  the 
coordination  of  braefits  provisions  of  this 
contract; 

(6)  For  bona  fide  medical  research  or 
educational  purposes. 

If  the  carrier  uses  medical  records  for  the 
administration  of  the  contact,  or  for  bona  fide 
medical  research  or  educational  purposes,  it 
shall  so  state  in  the  plan’s  brochure. 

§  16-7.502-11  Convict  labor. 

Insert  the  clause  set  forth  in  FPR  1- 
12.204. 

§  16-7.502-12  Listing  of  employmsnt 
openings. 

Insert  the  clause  set  forth  in 
Temporary  Regulation  39  (41  FR  33265- 
33267  dated  August  9, 1976). 

§  16-7.502-13  Prefersncs  for  U.S.  flag  air 
carriers. 

Insert  the  clause  set  forth  in  FPR  1- 
1.323-2. 

§  16-7.503  Clauses  to  be  used  in 
experience  rated  contracts. 

The  clauses  set  forth  in  this  16-7.503 
shall  be  attached,  included  in,  or 
incorporated  by  reference  in  all 
experience  rated  contracts. 
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§  16>7.503-1  Price  reduction  for  defective 
cost  or  pricing  data. 

Insert  the  clause  set  forth  in  FPR 1- 

3.814- l(a). 

§  16-7.503>2  Audit  and  records. 

Insert  the  clause  set  forth  in  FPR  1- 

3.814- 2. 

§  16-7.503-3  Subcontractor  cost  and 
pricing  data. 

Insert  the  clause  set  forth  in  FPR  1- 

3.814- 3  in  all  subcontracts  specified  in 
OPMPR  16-4.151-13. 

§  16-7.503-4  Cost  accounting  standards. 

Insert  the  appropriate  contract  clause 
set  forth  in  FPR  1-6.1204-2. 

§  16-7.503-5  Subcontracts. 

Insert  the  clause  set  forth  in  OPMPR 
16-3.903-50  as  specified  in  OPMPR  16- 
3.903.2. 

§  16-7.503-6  Investment  income. 

Insert  the  following  clause: 

investment  Income 

(a)  The  carrier  shall  invest  and  reinvest  all 
F^BP  funds  on  hand  which  are  in  excess  of 
the  funds  needed  to  promptly  discharge  the 
obligations  incurred  imder  this  contract.  The 
carrier  shall  seek  to  maximize  investment 
income  with  due  consideration  to  the  safety 
and  liquidity  of  investments. 

(b)  All  investment  income  earned  on 
FEHBP  funds  shall  be  credited  to  the  Special 
Reserve  on  behalf  of  the  FEHBP. 

(c)  Where  the  Contracting  Offlcer 
concludes  that  the  carrier  has  failed  to 
comply  with  paragraph  (a)  above,  the 
Contracting  Officer  may  direct  the  carrier  to 
credit  the  Special  Reserve  for  investment 
income  that  would  have  been  earned  had  it 
not  been  for  the  carrier’s  lack  of  compliance. 
Failure  to  comply  with  paragraph  (a)  means 
failure  to  place  excess  funds  in  income 
producing  investments  and  accounts. 

Interest  income  shall  be  due  for  the  period 
from  the  date  the  Contractor  failed  to  invest 
the  funds  until  the  date  the  Contractor 
invests  such  funds. 

(d)  On  charges  for  administrative  expenses 
made  by  the  Contractor  which  are 
subsequently  determined  to  be  unallowable, 
interest  shall  be  charged  from  the  date  of  the 
Contracting  Officer's  fmal  decision. 

(e)  If  directed,  the  carrier  shall  credit  the 
Special  Reserve  for  income  due  in 
accordance  with  this  clause.  In  calculating 
the  amount  of  the  interest  credit  due  FEHBP. 
the  semiannual  rate  determinations  by  the 
Secretary  of  the  Treasury  under  authority  of 
the  Renegotiation  Act  of  1951  (50  U.S.C.  App.. 
para.  1211  et  seq.)  applicable  to  the  period  of 
noncompliance  shall  be  used. 

§  16-7.504  Clauses  to  be  used  in 
community  rated  contracts. 

The  clauses  set  forth  in  this  §  16-7.504 
shall  be  attached,  included  in,  or 
incorporated  by  reference  in  all 
community  rated  contracts. 


§  16-7.504-1  Price  reduction  for  defective 
certificate  of  community  rating. 

Insert  the  clause  set  forth  in  OPMPR 
16-3.814-50.  J 

§  16-7.504-2  Audit  and  records. 

The  following  clause  shall  be  included 
in  all  community  rated  contracts: 

Audit  and  Records 

(a)  The  Carrier  agrees  to  permit  the  OPM  to 
examine  the  records  of  the  Carrier  under  this 
contract  as  may  be  necessary  to  carry  out  the 
purposes  of  the  Act  Regulations  and  this 
contract  The  Carrier  agrees  that  it  will 
preserve  records  relating  to  a  contract  period 
for  five  (5)  years  after  the  close  of  the 
contract  period  to  which  the  records  relate. 

(b)  The  Carrier  shall  insert  paragraph  (a)  in 
all  subcontracts. 

PART  16-8— TERMINATION  OF 
CONTRACTS 

Subpart  16-8.1— Definition  of  Terms 

Sec. 

16-8.101  Definition. 

Subpart  16-8.2— General  Principles 
Applicable  to  Withdrawal  of  Approval  of 
Health  Benefits  Carriers  and  ^ttlement  of 
FEHBP  Contracts 

16-8.250  Provisions  for  withdrawal  of 
approval. 

Subpart  16-8.7— Clauses 

16-8.700  Applicability  of  subpart. 

Authority:  40  U.S.C.  486(c);  5  U.S.C.  8913. 

Subpart  16-8.1— Definition  of  Terms 

§16-8.101  Definition. 

For  purposes  of  this  part,  “termination 
for  default”  and  “termination  for 
convenience”  means  “withdrawal  of 
approval." 

Subpart  16-8.2 — General  Principles 
Applicable  to  Withdrawal  of  Approval 
of  Health  Benefits  Carriers  and 
Settlement  of  FEHBP  Contracts 

§  16-8.250  Provisions  for  withdrawal  of 
approval. 

(a)  Section  8902(e),  title  5,  United 
States  Code,  provides  as  follows: 
“Approval  of  a  plan  may  be  withdrawn 
only  after  notice  and  opportunity  for 
hearing  to  the  carrier  concerned  without 
regard  to  subchapter  II  of  chapter  5  and 
chapter  7  of  this  title.”  Within  the 
limitations  of  this  statute,  the  provisions 
of  FPR  1-8.2  and  1-8.3  shall  be  applied. 

(b)  Participating  carriers  which  do  not 
exhibit  continuing  ability  to  meet  the 
requirements  set  out  at  5  U.S.C.  Chapter 
89,  5  CFR  Part  890,  and  this  Chapter  16, 
shall  be  notified  by  the  contracting 
officer  of  their  deficiency.  Within  10 
days  of  the  receipt  of  such  notification, 
the  nonconforming  carrier  shall  provide 
OPM  with  evidence  concerning  the 


asserted  deficiency.  If  the  carrier  fails  to 
provide  evidence  satisfactory  to  OPM  of 
its  ability  to  meet  its  obligations  under 
the  contract,  OPM  shall  require  the 
carrier  to  present  detailed  plans,  in  a 
form  prescribed  by  the  OPM,  for 
correcting  the  asserted  deficiency.  The 
carrier  shall  submit  the  plans  within  20 
days  following  receipt  of  notification. 
Pending  submission  or  implementation 
of  plans  required  under  this  section,  the 
OPM  may  institute  action  as  it  deems 
necessary  to  protect  the  interests  of 
enrollees,  including,  but  not  limited  to: 

(1)  suspending  new  enrollments  under 
the  contract;  (2)  advising  enrollees  of  the 
asserted  deficiencies  and  providing 
them  an  opportunity  to  transfer  to 
another  health  plan.  Failure  to  submit  or 
to  diligently  implement  plans  which  are 
required  under  this  section  shall 
constitute  sufficient  grounds  for 
withdrawal  of  the  approval  of  the  health 
benefits  plan  in  accordance  with  the 
provisions  for  withdrawal  of  approval  of 
health  benefits  plans  set  out.at  5  CFR 
890.205.  Upon  withdrawal  of  approval, 
the  Contracting  Officer  will  terminate 
the  contract. 

(c)  Prior  to  withdrawal  of  approval  of 
the  health  benefits  plbn,  the  contracting 
officer  shall  seek  to  enter  into  an 
agreement  with  the  carrier  that  provides 
for  a  procedure  which  includes,  but  is 
not  limited  to:  (1)  the  settlement  of 
benefit  claims  incurred  during  the  period 
of  the  contract  and  the  administrative 
costs  incurred  in  settling  claims:  (2)  the 
transfer  of  subscribers  to  another 
FEHBP  carrier,  and  the  administrative 
costs  related  to  transferring  such 
subscribers;  and  (3)  the  immediate 
disposition  of  excess  funds  in  the 
special  reserve  of  experience  rated 
contracts. 

Subpart  16-8.7 — Clauses 

§  16-8.700  Applicability  of  subpart. 

Termination  for  default  and/or 
convenience  of  the  government  clauses 
set  out  in  FPR  1-8.7  are  not  consistent 
with  the  provisions  of  5  U.S.C.  8902(e) 
pertaining  to  the  withdrawal  of  approval 
of  FEHBP  plans  and,  accordingly,  have  ^ 
no  practical  application  to  the  FEHBP 
contracts. 

PART  16-11— FEDERAL,  STATE,  AND 
LOCAL  TAXES 

Subpart  16-11.50— Tax  Treatment  of  FEHBP 
Contracts 

Sec. 

16-11.5000  Taxes  in  connection  with  the 
performance  of  community  rated 
contracts. 
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Sec. 

16-11.5001  Taxes  in  connection  with  the 
performance  of  experience  rated 
contracts. 

Authority:  40  U.S.C.  486(c);  5  U.S.C.  8913. 

Subpart  16-1 1.50— Tax  Treatment  of 
FEHB  Contracts 

§  16-1 1.5000  Taxes  in  connection  with  the 
performance  of  community  rated  contracts. 

Taxes  to  which  community  rated 
plans  are  subject  at  the  time  the 
community  rate  is  set  are  reflected  in 
the  community  rate  which  is  fixed  for 
the  term  of  the  contract  and  is  not 
subject  to  redetermination.  However,  a 
state  may  impose  a  tax  upon  a 
community  rated  carrier  during  a 
contract  period,  the  cost  of  which  would 
not  be  reflected  in  the  community  rate. 
Accordingly,  OPM  may  pay  to  the 
carrier  from  the  contingency  reserve  the 
amount  of  any  tax  imposed  during  a 
contract  period  upon  the  carrier  which  is 
measured  by  the  amount  of  subscription 
charges  or  by  carrier's  gross  receipts,  or 
any  portion  of  either,  limited  to  the 
portion  of  tax  attributable  to  the 
contract. 

§  16-1 1.5001  Taxes  In  connection  with  the 
performance  of  experience  rated  contracts. 

Federal,  state  and  local  taxes  on 
experience  rated  contracts  present 
solely  a  question  of  allowability  of  costs 
and  are  treated  in  FPR 1-15. 

PART  16-12— LABOR 

Subpart  16-12.1— Basic  Labor  Policies 

Sec. 

16-12.100  General. 

Subpart  16-12.2— Convict  Labor 

16-12.201  General. 

16-12.204  Contract  clause. 

Subpart  16-12.7— Fair  Labor  Standards  Act 
of  1938 

16-12.700  General. 

Subpart  16-12.8— Equal  Opportunity  in 
Employment 

16-12.801  General. 

Subpart  16-12.10— Nondiscrimination 
Because  of  Age 

16-12.1001  Policy. 

Subpart  16-12.12— Wllirams-Steiger 
Occupational  Safety  and  Health  Act  of  1970 

16-12.1200  Policy. 

Authority:  40  U.S.C.  486(c];  5  U.S.C.  8913. 
Subpart  16-12.1— Basic  Labor  Policies 
§  16-12.100  General.  ■ 

FPR  Subpart  1-12.1  is  applicable  to 


the  administration  of  the  FEHBP 
contracts. 

Subpart  16-12.2— Convict  Labor 

§  16-12.201  General. 

FPR  Subpart  1-12.2  is  applicable  to 
the  administration  of  the  FEHBP 
contracts. 

§  16-12.204  Contract  clause. 

The  Convict  Labor  clause  contained  in 
FPR  1-12.204  shall  be  included  in  all 
FEHBP  contracts. 

Subpart  16-12.7— Fair  Labor 
Standards  Act  of  1938 

§  16-12.700  GeneraL 
FPR  Subpart  1-12.7  is  applicable  to 
the  administration  of  the  FEHBP 
contracts. 

Subpart  16-12.8 — Equal  Opportunity  in 
Employment 

§  16-12.801  General. 

FPR  subpart  1-12.8  is  appHcable  to  the 
administration  of  FEHBP  contracts  and 
all  FEHBP  contracts  shall  contain  the 
Equal  Opportunity  clause  contained  in 
FPR  1-12.803-2. 

Subpart  16-12.10 — Nondiscrimination 
Because  of  Age 

§  16-12.1001  Policy. 

OPM  shall  support  the  enforcement  of 
Executive  Order  No.  11141  of  February 
12, 1964  which  prescribes  the  public 
policy  against  discrimination  on  the 
basis  of  age  by  applying  the  provisions 
of  FPR  1-12.10  in  the  administration  of 
the  FEHBP  contracts. 

Subpart  16-12.12— Williams-Steiger 
Occupational  Safety  and  Health  Act  of 
1970 

§16-12.1200  Policy. 

OPM  shall  support  the  enforcement  of 
the  Williams-Steiger  Occupational  and 
Health  Act  of  1970  (29  U.S.C.  651-678) 
by  complying  with  the  provisions  of  l^R 
1-12.12  in  the  administration  of  the 
FEHBP  contracts. 

PART  16-15— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Sec. 

16-15.000  Scope  of  part. 

Subpart  16-15.1— Applicability 
16-15.101  Scope  of  subpart. 

Subpart  16-15.2— Contracts  with  FEHBP 
Carriers' 

16-15.200  Scope  of  subpart. 

16-15.201  Basic  considerations. 

16-15.201-5  Credits. . 


Sec. 

16-15.203  Indirect  costs. 

16-15.205  Selected  costs. 

16-15.205-1  Advertising. 

16-15.205-2  Bad  debts. 

16-15.205-6  Compensation  for  personal 
services. 

Authority:  40  U.S.C.  486(c);  5  U.S.C.  8913. 

§  16-15.000  Scope  of  part 

This  part  contains  the  general  cost 
principles  and  procedures  for  the 
negotiation  and  administration  of 
FEHBP  contracts. 

Subpart  16-15.1— Applicability 

§  16-15.101  Scope  of  subpart 

FPR  1-15.1  is  applicable  to  the 
administration  of  FEHBP  contracts.  In 
accordance  with  FPR  1-15.106,  Part  1-15 
will  be  used  whenever  cost  analysis  is 
performed  and  whenever  a  fixed-price 
type  contract  clause  requires  the 
determination.or  negotiation  of  costs. 
Consequently,  costs  for  an  experience 
rated  contract  shall  be  determined  in 
accordance  with  FPR  1-15.2.  The  cost 
principles  of  FPR  1-15  are  not  applicable 
to  that  portion  of  a  community  rated 
contract  that  does  not  require  cost 
analysis  and/or  the  determination  or 
negotiation  of  costs. 

Subpart  16-15.2 — Contracts  with 
FEHBP  Carriers 

§  16-15.200  Scope  of  subpart 

FPR  1-15.2  is  applicable  in  its  entirety 
to  FEHBP  contracts  that  require  cost 
analysis  and/or  the  determination  or 
negotiation  of  costs.  As  the  need  arises, 
OPM  will  publish  guidelines  in  this 
chapter  16  to  be  used  for  interpreting  the 
application  of  FPR  1-15.2  to  the  FEHBP 
contracts.  These  guidelines  are  not 
intended  as  a  deviation  from  or  a 
substitute  for  the  FPR  1-15  unless 
specifically  stated.  The  guidelines  are  as 
follows: 

§  16-15.201  Basic  considerations. 

In  the  absence  of  specific  contract 
terms  to  the  contrary.  FEHBP  costs  will 
be  classified  and  defined  in  accordance 
with  OPMPR  16-4.153. 

§16-15.201-5  Credits. 

The  provisions  of  1-15.201-5  shall 
apply  to  income,  rebates,  allowances 
and  other  credits  resulting  from  benefit 
payments  which  include,  but  are  not 
limited  to,  coordination  of  benefit 
refunds,  hospital  year-end  settlements, 
uncashed  checks,  utilization  review 
refunds,  and  refunds  attributable  to 
litigation  with  subscribers  or  providers 
of  health  services. 
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§  16-15.203  Indirect  costs. 

The  provisions  of  FPR  1-15.203  apply 
to  the  allocation  of  general  and 
administrative  type  costs  by  means  of  a 
“dividend  formula". 

§  16-15.205  Selected  costs. 

§  16-15.205-1  Advertising. 

(a)  In  applying  the  provisions  of  FPR 
1-15.205-1  to  charges  for  media 
messages,  the  cost  of  those 
announcements,  the  primary  effect  of 
which  is  to  to  disseminate  information 
on  health  care  cost  containment  or 
preventive  health  care,  will  be 
allowable,  subject  to  advance  approval 
by  the  Contracting  Officer  as  to  the  total 
amount  per  year,  insofar  as  the  costs  of 
the  messages  are  allocated  to  all 
underwritten  and  non-underwritten 
lines  of  business.  However,  cost  of 
messages  which  are  intended  to,  or 
which  have  the  primary  effect  of,'  calling 
favorable  attention  to  the  contractor  (or 
subcontractor)  for  the  purpose  of 
enhancing  its  overall  image,  or  to  sell  its 
health  plan,  will  be  disallowed. 

(b)  The  cost  of  media  messages  which 
are  directed  at  advising  current  FEHBP 
subscribers  on  how  to  obtain  benefits 
shall  be  an  allowable  expense  within 
the  meaning  of  FPR  1-15.205-1  since  this 
service  is  directly  related  to 
performance  of  the  FEHBP  contract.  If 
there  is  any  question  regarding  the 
allowability  of  such  a  cost,  the  carrier 


may  request  an  advance  approval 
regarding  the  content  and  cost  of  the 
message. 

§  16-15.205-2  Bad  debts. 

The  chargeability  of  erroneous  benefit 
payments,  overpayments  and  duplicate 
payments  directly  attributable  to 
performance  of  the  FEHBP  contract  shall 
be  determined  in  accordance  with  the 
specific  terms  of  the  FEHBP  contract. 
These  erroneous  benefit  payments  do 
not  come  within  the  intent  of  FPR  1- 
15.205-2. 

§  16-15.205-6  Compensation  for  personal 
services. 

Overtime  on  an  FEHBP  contract 
would  normally  meet  the  condition 
specihed  in  FPR  1-12.102-5: 
consequently,  premiums  for  overtime, 
extra-pay  shifts,  and  multi-shifts 
meeting  the  specified  conditions  shall  be 
allowable  without  prior  approval. 

PART  16-20— RETENTION 
REQUIREMENTS  FOR  CONTRACTOR 
AND  SUBCONTRACTOR  RECORDS 

Subpart  16-20.1— Purpose  and  Applicability 

Sec. 

16-20.102  Applicability. 

Subpart  16-20.2— General  Provisions 
16-20.202  Other  record  retention 
requirements. 

Authority:  40  U.S.C.  486(c);  5  U.S.C.  8913. 


Subpart  16-20.1— Purpose  and 
Applicability 

§  16-20.102  Applicability.  - 

The  contracting  officer  shall  require 
FEHBP  carriers  to  retain  contract 
records  as  specified  in  OPMPR  16- 
20.202. 

Subpart  16-20.2 — General  Provisions 

§  16-20.202  other  record  retention 
requirements. 

FEHBP  carriers  will  be  required  to 
retain  the  materials  described  in 
paragraphs  (b)  and  (c)  of  the  contract 
clause  "Audit”  set  forth  in  FPR  1-3.814- 
2(a)  for  five  years  after  the  end  of  the 
contract  year  to  which  they  relate, 
except  that  claims  benefits  records  shall 
be  maintained  for  3  years'after  the  end 
of  the  contract  year  to  which  they  relate. 

PART  16-26— CONTRACT 
MODIFICATIONS 

Subpart  16-26.4 — Novation  and  Change  of 
Name  Agreements 

Sec. 

16-26.401  General. 

Authority:  40  U.S.C.  486(c);  5  U.S.C.  8913. 

Subpaii  16-26.4 — Novation  and 
Change  of  Name  Agreements 

§  16-26.401  General. 

The  provisions  of  FPR  1-26  are 
applicable  to  the  administration  of 
FEHBP  contracts. 
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